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r^ationality, as a logal concept, is a terro applied to 
the identity relationship of n>i individUial vith a oarticilar 
Nation- "tatc. Thus, nationality law Is that authoritative 
process which defines the legal relationship, entailing rights 
and duties, which exists between the individual end the ^’tate 
conferring its nationality. The decision as to who is, and 
who is not, entitled to the benefits and privileges of th« na- 
tionality of a particular ^tat© is inherently a donestic lav 
question, subject to reasonable standards of effective con- 
nection between the Individual end the r^ation-atat© whose na- 
tionality Is claimed, 



The Convention on Certain liestions .olatins to the Con- 
flict of /Nationality laws, adopted at the liague Conference for 
Codification of International Lev on 12 April 1930, provides* 

’■'Art. 1, It is for each state to detercine 
\inder Its own lav *who are its nationals. 

This law shall be recognised by other states 
in so far as it is consistent with interna- 
tional conventions, international customs, 
and the principles of lav generally recog- 
nised with regard to nationality. 



Art. 2. l\xiy question as to v/hother a person 
possesses the nationality of a part5.C’uiar 
state shall be deteniined in accordance with 
the law of that state. ”3 



*s stated by Oppenheirs, ”It is not for International Lew, 
but for Nt'jnlcipal Lav? to determine who 1?, and who is not, to 
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bQ considered a subject,*’ The right to delialt those 
individuals vlio ar© considered to b© ito nntiona3*r is an 
essential el«jr*ent of State sovereignty, doveroignty, v;hich 
has been described ac ’’the supreiae asid independent authority 
of Gtates over all persons and things in their territory*-,^ 
implies perforce the personal supremacy of a State over its 
nationals in defining their status and in prescribing their 
rights and duties. 

However, by virtue of the freedom of action given to 
States with respect to questions concerning mitlonalityj con- 
flicts between provisions of domostic legislation rclo.ting to 
iiatlonallty frequently arise between -Itates on the interna- 
tional Plane, ^ Thus, questions of nationality are not rolp- 
gated solely to the icunlcipal sphere, and rules of intematlon- 
al law regulating the manner 5ui wiiich nations resolve conflicts 
of nationality law can be deduced from the practlv© of Gtates, 
international conventions and the decisions of intsmatloncl 
tribunals. As stated by .ieis in his treatise on this subject, 
these rules do not operate directly upon individuals in con- 
ferring or withdravrlng nationality, they are, rather, prisie.rlly 
'negative rules, restricting the freodois of States to confer or 
withdraw nationality. '* ^ 

-ationalitj in its legal sens© p.ny only be conferred by 
Nation- state, and thus, must be distinguished fru-u the con- 
cept of nationality which entails etlinic tlcs.^' 'eis Rtotei:- 
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’’The term ’nationality’ .. .^£7a -oolltlco- 
legal term denoting membership of a Gtat© 
...must bo distincuished from nationality 
as a hlstorico-biolocical term denoting 
menbershlp of a nation. In the latter 
sense it means the subjective corporate 
sentiment of unity of of a speci- 

fic group fomins a ’race’ or ’nation’ of 
a territory and w!iicli, by ooching political 
”;mity on that t^rritoi*/, may lead to the 
formation of a 3 bate, 

Uatioiiality in tliat sense, v/hich is c?»- 
sentially a conception of a non-le;jal nature 
belongin;: to the field of socloloj;;v and etiino- 
eraphy , ic , , ,J^o be dif f erentiated/, , , , 



The subject of nationaj.lty lias given rise to a vast 
wealth of legal literature on the planer of both rnmicipal 
and international law, and it may be anticipated that ques- 
tions involving natior*ality will continue to occupy the at- 
tentions of municipal and international authoritative decicion- 
taa’cers , judges, arbitrators, public officials) for as 

long as the concept of the Hation-Gtata exists in Nor 

are such issues necessarily isolated problo'ss, for tii«jy may 
liave constlt’itimal, diplomatic and political co:is6<iuences 
(to name but a possible few) vMch are of profomid Isf^ipcrt, 



^ current example of the foregoing r,%r be seen in t]ic 
accusation by Vrab govorsinentn tmd organizxitlons tluit ttic 
hitod Ctntcs is cncoaraging its citlzcrxS to serve in the 
armed forces of Israel, fuch encouragement i& said to bo 
based on the alleged refusal of the "Tnitod -tatos to ii^prlve 
its citizens of tholr citlzens’nip for service in foreign 
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armed forces, despite the fact th?\t expatriation i.T jrtatu- 
torally prescribed for such activity. ::!he .-.rabs claim that 
by permitting Its citizens to servo in tLo Israeli amod 



forces, the liitoc! States has 
impartiality in the continuing 



dcpurtec frorr. a position of 
intercis. tional conflict in 



the Iliddlc . ;ast, 



raid 



actively espc!isi;i{r alms of 



Israel, 



’’Before the moot Inc /'of the *-rab League 
Joint Defense '^ouaeiX/'^ent into closed 
session, Abdel rjialoh rnoaoxia, the ,rab 
Loacue's secretary general, denounced tlie 
’’l^ltod States over a t\/o-year-old court 
decision th.at /xiericons need not euto^a- 
tioaliy lose their citizenship titrouch 
service in foreign amles. ‘.rabs cliarge 
tiiat the decision vas taken to permit 
/Fioricans to volunteer for the Israeli 
armed forces. ’’2-^ 



'’•This participation (of teorican citizens 
in Israeli services) is contrary to inter- 
national law principles, resolutions of 
the Bnited iTations and American interests 
in tho ,^rab world,* J-iassouna said.’xl 



The accusation was cai’ricd even further by oriOthcr 



':rab official: 



'‘dudaness Secretary of ftate '^aroiiV 'bo-i 
Bissa, who cha,ir*'d the meeting the 



’’oincXl/S told 



irab League Joint Defense 
tho oponjjig fifession, *tho 
lias put itself vIlliAll/ i 
direct confrontation with '-r»b naticvic. 

It has bocome very clear the 'tiited Ututc... 
is Arab enony number one azitd it Is now 
for '■•Tabs to detomine or define tlieir 
attitude toward the Atati.'s*, li 

said. Tissa c’narged. inerlca not only 
del5.vered aras and money to Israel but 
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•has mobilise<l its 
Israeli army* . ’■2^- 



sons to servo in the 
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This crlticisn of the Tiiited Gtotes is the result of 
an interpretation placed on the decision of the 'h.ited States 

I'j 

luprene Coui’t in the case of /.froylia v. Pu 3 k « *’ rai interpre- 
tation. which appears to be accepted in the ctatciccnts of 
officials of the United States Government . In trovim , the 
Supreme Court condeiancd, and offectively held uneonstitutional» 
Section ^-Ol(c) of the nationality let of 19^0 (Get. 1^, 19^0, 
c,8?6, Stat. 1168, as amended 58 3 tat, 7h6) which pre- 
scribed loss of nationality for any United States citizen 
who voted in a foreign political election. 

Contrary to the news article quoted above, the Supreme 
Court did not rule that ’’Americans need not automatically lose 
their citizenship through service in foreign armies”. Cov- 
ever, the decision in 'i.fro%>'lr:: has been interpolated to oxtencl 
its proscription to other sections of the Immigration and 
nationality Act of 1952, particularly Section 3^-^9 (a)(3), (8 
U.S.C. §l48l(a)(3))» which provides that a U^iited States iia- 
tional shall lose Ills nationality by entering, or serving in, 
the armed forces of a foreign state without obtaining the 
prior, written permission of the Secretaries of State and of 
Defense, Such an interpolation would hold that expatriation 
for foreign military service is also unconstitutional and that 
the provision is, ^ fortiori . unenforceable. This vlevr has 
apparently been adopted by the United States Department of 
State and Department of Justice, 



and jJ.rab loaders have 
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drawn their conclusions fron it vith regard to 
L-tates ’liddle l4ist policy. 

Thus, the question of ’’’hi ted states cltisenahin and 
nationality, vhioh is generally considered a imttsr of muni- 
cipal law and domestic jurisdiction, 1® vaulted upon an 
intGrnatia’nol. sta^jo as a factor in an onsoinc oonpetition 
of exclusive intersDts in the Itlddle "Tast, : .specially dooc 
the question of nationality appeal* to be one of r.uaicipiil 
law where the issue does not involve t’ne conferring: of nn- 
tioiiality and the assertion of the attendant right of pro- 
tection of an individual bj one ftato in opposition to t!iO 
claims of anot’ner ftete, but instead concerns tlie deprivation 
of its o\m nationality by s State for its own pur poses. 



However, the problem j)osod the '.Ini tod Stator and its 
decision-makers *07 the >«rab allegations is not eliiiPinated 
by labelling the matter a question of domestic law, virtue 
of th® fact tiiat tho constitutionality of automtlc expatria- 
tion for the j'.erfomtince of certain acts under "lalted -•t?to& 
law has become an issue of intcrnatlojoal contontion, tho forttir 
becomes of imediate cancorn in International lav. .r lonr; i>a 
nations advocate tho resort to lav and Its yrocoosec of 



authoritative decision nahing in naint.%5jiin<: & uorld public 
order free from coercion and violence , it its International 
lav to which ve must turn in reso.lving dlsputea,'^' .'tcII''.:- 
inarily, however, the provisions and re.iatreu%.nt£: of lilted 
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v^tatGS 2a\f nust be exa'nined in an effort to deterraine 
whether the conflict can Ido cliniinated by ds^^ectlc action 
on the part of ’.^lited v^tates officials. 

subsequent eica'aination of this problem will necessi- 
tate an appraisal of sources of public international l«,w 
bearing on tiie withdrawal of nationality by a unilateral 
act of Gtate, and of the fiuidanc© x>rovidM by International 
human rights standards. 
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''ihltod States lav p:overnln<^ the Loss of Latlonnlitv 



A, The Itroigration and Jlationality Act of 2? Jizne 19/2 
1. Provisions 



The Innigration and Nationality Act (66 Jtat. 163)* 
enacted into lav over Presidential veto on 27 J^ine 1952 » 
provides in Cliapter 3 the loss of United States nation- 
ality by the performance of certain acts, or the fulfillment 
of certain conditions, specified In the chapter. Guch loss 
of nationality is to be automatic. As doclarod in Jection 
356 of the Acts 

“The loss of nationality under this 
chapter shall result solely from the 
performance by a national of the acts 
or fulfillment of the conditions 
specified In this chapter, “iS 

Inter alia . Section 3^9 of the Imnigration and 
Nationality Act provides: 

/ 

“(a) From and after the effective date 
of th3.s Act a person who is e national 
of the -Mitod States whether by birth 
or naturalization, shall lose his na- 
tionality by — 

(3) entering, or serving in, the 
armed forces of a foreign state 
unless, prior to such entry or 
service, such entry or service is 
specifically authorized in writing 
by the Secretary of State and the 
Secretary of Defense: Provided : 

That the entry into such service 
by a person orior to the ettsinaent 
of his eighteenth birthday sliall 
serv’c to expatriate such person only 
if there exists an option to secure 
a release frosi such service and such 
person fails to exercise such option 
at the attainment of his eighteenth 
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i'j) votins ill a .jolitical election 
in a for<^ign state or participating 
in an election or plebiscite to 
detsmine sovereignty over foreign 
territory • ^ ‘ or 



’■gnile Section 3^»-9(a)(5) of the Imii;ration r^-- 
■'ationclity Act of 1959 is a ro-enactnent in oract terms 
of Section boi(o) of the 'Aatlonality 4ct of 19^»-", Section 
3Uo(a)(3) is distinctly different froa its co'.nternart In 
tho 19 V ict, Section UaKc). Cliat section of the "ration- 
ality ..ct of 19*4".' provldod*. 

' Sec. 4hi, V nercon vho is a n^tloital 
of the ’nited State f, vrhethcr by blrt'n 
or naturalization, cl*ail lose his na- 
tionality by 

(c) 'Catering or serving in, the 
araed forces of a foreinn state 
unless c:cpr«cc.ly authorized by 
the liVifS of the Silted States, if 
lie hao or acquires the nationality 
of such foreign state 1 or . . . . 

Thus, while prior statutory authority conditioned loss 
of 'rhited States nationality for service in foroicn •I’mod 
forces on liaving or obtaining tU© nationality of the foreign 
state in whose armed forces the individual served, present 
provisions admit of the creation of a class of stateless '«cr- 
£Otis — those who serve in n foreign araed force but do not 
acquire the foreign state's nationality. 



« 




mwTt 




• « 






pmt 




I 



■Mi tWW( .fmatrnxt 

M fiiAt > V ^ 




V 



« 



^1 * a. 






M f» 





1 



cf t’;. - 



mim J ^ 4*>r « *»• «5 ^ i.^ •.S.*. isjik 



"onirsi'slrif-iftl Jr.b&.tu prior to ;♦ 
tlo^i (*nJ Hatlcja'-lit/ y*ct oC 
acrluonio'13.--^' IiO,f«vor, ulij^'ua^'iun of tl'O •'rovlslon^ cf 
the pro >osod leglGlatlon focus®-! primrily on tlie roftric- 
tion of iraigratlon quotas \r/ national oriclni and on the 
Rlloged racial discriaslnation ’/hich sucU r®strictiona rc- 
prescntC'd by favoring; i!sn5.grants of 'm;lo-wa::on 'nd nort!>t!rn 
"Tiuropean anoestry. /Jlso of prime concern in dcbeito wore tli© 
broad po^-'-ers given the "ihited Gtates Attorney lenei'a! in 
natters of visa issuance and deportation of aliens. fhcFO 
provisions of th© popularly Inovn HcCarran-v/alter 3111 vcrc 
the subjects of extended debate in the House of Eepresonta- 
tlves and, particularly, in the Hcnate. (In opposition to 
tills proposed legislation in the Senate ver© the proponents 
of the s5or© liberal !limplirey-leliai&n 1111. ) Yet desoito the 
plethora of argunant, nowhor© in tho .■?&':)«? t® vcrc the proviclonc 
of Section 3^-*-3(a)(3)j conc^'niin;; forei.-pa rn'nol sorvic<», ovtr 
snocifically discussol. During one portion of tU*‘> delK’.ta, 
Senator Humplirey offered for tli© Senate’s csDi^sidvrctioa 
ffiomorandu'n prepared by tlie Sub^ormlttcc on Iiissigr'..tion of the 
'srerlcan ^jar issociatlon, conceminf; nouslblo 
objections to provisions of tlie KcC<.irran~ .‘aj.ter fill, ho 
mention was made in this memorandiir concerning lose of -.Vtiion- 



ality as the result of service in foreign jrmed force*..' 






Tiie report of the IIous#’ Judiciary CcJo?nxtte«i cccosif'e'-ir/inp 
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-uH, CCri'I, ConcrcjG, 2ncl, loQDion (IC'7''.)^ viiic’- 

>»as th® vorsion of t'lo felsration and ’rationality let 
nassad by tho 'louae of ?»®pr®sentst.lvef, and, vith some 
modification j by tb© >->©nat®} contains slcipXy tU© statenient 
vlth refox'ence to auction 3V;(a)(3): 



’;:.osn of ''ationallty ~~ "'th©r Ths>i 
>/ tJ idiclal ’k'yooation 
1. l ose: of b-ationnlity by nntlve- 
boi'n and mtiiralisod cltlzons 

The .rationality let of as 

a*3ende<i, lists 10 acts by vhlcli 
nationals, vhethor liativo-born 
or naturalisodj divest tlieuselvos 
of their natlona.lity. The b;lll 
continues in effect, v/ith E 3 <odi« 
flcations hereinafter cnnlainod, 
tho provisions of the if&tionnlity 
let of 1S'V'~* relating to acts vliich 
cause loss of nationality, but in- 
cludes provisions indor vLich a 
person who connits certain expa- 
triating acts while under 13 years 
of ago my repudiate those acts and 
thus preservo his b’hited rotates 
citlzenslilp, 

5|f*|C3#s!P 

The third act cartsing loss of 
nationality is entering or ccrvijig In 
the armed forces of a foreign state 
unless expressly authorised to do so 
by the lavs of the Ibiltod ftates. 
fhe bill rcq’iires, ir. lieu of general 
authorisation, that a specific auth- 
orisation in vTlting nust be mcle br 
the ^"ocretary of -'tats and t:ie foerc- 
tPTT of hc-fc’tcc ’:)Ofvr« nf'.tlona} of 
the friitCsi ltat»# rx'y entn' or »orvf 
in the armed forcoo of a f^rel^ 
state without Icrinr his rftat'js ^e -*■ 
national of the rsiited ‘tatcj. ?U' 
bill contains a nev nrovUimi that - 
natiaial '.mder 13 years of &*.a. shall 
los^ nsJtionality b/ service in thw 
amed forces of a foroir;n state onJ, ^ 
if thero exists an ootiori to secure' 
a rolettso fron such scrx'^ico and ho 
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’’fails to exercise that option when 
he beconcs 13 years of age. ”23 

In hearings on the proposed Iiscjigi*atlon and Nation" 
ality iict, held by the Joint Subcommittees of the Cocrsittees 
on the Judiciary of the Senate and House of P.epresentativec , 
very little comment was tsade with respect to the provision 
providing for loss of Jnited States nationality through 
service in foreign armed forces. One proposal bearing on 
Section 3 ^ 9 (u)( 3 ) of the bill, which was submitted by 
Assistant Secretary of State Jack B*. • \ *0 ?all, would have in- 
serted a new subsection (e) under Section 324 of the bill 
for the purpose of permitting persona who lost their '^lited 
States nationality under certain subsections of Section 3^9 
(a) to return to the ".lilted States within five years as non- 
quota innigrants for the purpose of recovering nationality 
th-Tough naturalisation. A proviso to this proposed .subsection, 
however, would have witMield the privilege cf returning from 
one who lost ’Tnited States nationality by serving in the armed 
forces of a country engaged in hostilities against the *nited 

nU. 

States,*^ The proposal was substantisliy incorporated in the 
bill as Section 32?.^^ 

/nother proposal with respect to Section 349 (a) ( 3 !' vr-c 
su’<xnittod by Henry I. Butler, who appeared before the Joint 
2-ubcomnlttees as a aember of the Legislative 2onniitte8 of the 
■National Council on Naturalisation and Citlsenship. ^'r. ’Aitlcr 
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suggested that the authorization to serve in foreign arsed 

forces '’should be by either the .Secretary of State or the 

Secretary of Defense In the alternative, rather thar* by both 

in the conjunctive; and their authoriration should be as an 

alternative to authorization by the laws of the -United States, 

26 

and it sho’Lld not be required prior to such entry." 

Kr. Butler was particularly concerned with preserving the 
nationality status of /tnericans vrho served in the srraed for- 
ces of coimtries which subsequently becosie allies of the 
7nited States in international hostilities, as witness the 
following exciiange during his oral testinony: 

'‘Mr, Skitlcr row, for example, this 

country owes a vast debt of gratitude to 
very many loyal ’Jiilted States citizens who 
Joined the Allied forces both before the 
entry of the United States into "i/orld .'nr 
I and Into <orld Var II. it the tine those 
people entered the service of the foreign 
countries, It is a foregone conclusion that 
no secretary of Ptate and no Secretary of 
Defense would iisve given thee written oer- 
nission, nor would Congress have enacted 
laws authorizing them to do so urior to 
our entering into the conflict. 

If, at a later date, this country finds 
those men served this country as fully as 
though they Md served in our ovm 'my, 
then such peraission, either by 
Congress, or by either the ''ecrotary of 
Ctate or Secretary of Defense should suf- 
fice. It is suggested that such liberalii;y 
would not prejudice this country, because 
no such permission v'ould be granted if they 
had entered any forces hostile to this co:iia- 
try. If they have entered fox’ces which have 
been our allies, lihe the riying Tigers, 
where our allies caved the way, thedr st'ori- 
can citizenship should be protected to the 
same extent as if subsequently they were told 



"they could join the Bri'^sb forces with 
no loss by so doing. /si£7 

Hepx'esentativc Valter. '*!r, Hiller, 
only yesterday, suggested a solution by 
exempting from this section the men who 
served with f<^rces which subsequently 
became our allies. 

I'T, Butler. That woiJild be a step In 
the right direction. I a’.a still fearful 
of requiring written permission prior to 
entry in the conjunctive. 

Many of those youngsters who did not 
stop to get permission from anybody felt 
they were justified In doing it, and since 
then wo have said they were, and they havo 
served this country ably. 

'leprosontative Cholf: You are talking 

about friendly countries. 

Hr. Butler. Only friendly co’intrios, 
because nobody would give sanction to any 
hostile country. Tiiat is why I say I feel 
it is a perfectly safe suggestion. ...'T7 



b'hile h© mentioned as a factual matter that the proposed 
draft eliminated the provision that loss of nationality would 
occur only if the individual had or acquired the nationality 
of the foreign state in w'hose armed forces he served, that 
change was permitted to pass without comment. Significantly, 
however, In his prepared statement which was submitted to the 
Joint Gubcommittees , Hr. Butler remarked with respect to the 
proposed text of Section 3^+9(a)(4), providing for loss of na- 
tionality by accepting, or perfoncing the duties of, any office, 
post or employment under the govomnent of a foreign state i 

"The proposed section elimlnatoc the 
words ’for which only nations of such 
state are eligible' and substitutes ’if 
ho has or acquires the nationality of 
such foreign stete’. The natio:ial cotmcil 
endorses fnls cEenunent iaoofar as It tondo 



*‘to deovtus^ the incidoncP of state- 

lessness,'’2o 



This failure to concent vlth respect to tl.e creation 
of a potential for statolejsness in, the proposol legislation, 
constituting as it did a radical departure front the terrus of 
Section VOl(c) of the 19^)-') Act, can only be regarded as in- 
explicable vhen contrasted with the endorsement (for the 
reason that it reduced stotelsssness ) of the change to the 
icmediately succeeding section which incorporated the precise 
language deleted front the section on foreign arnod service. 
Prominent Governraent witnesses, such as Deputy .attorney 
General Peyton Ford,^^ Acting Cormissioner Argyle H, niACIroy 
of the Imigration and naturalization Gervice^^ and L. Paul 
Joinings, General Co'ucsel of the Iraiigration and daturslization 
Service, *'*“ who testified before the Joint SubconsEltteos, d.id 
not mention the proposed Section 3^9 In their statemente, 
nevertheless, significant criticism was leveled at the loss 
of nationality provisions in general during the Pourings in 
the statement of Gustav Lazarus, President of the Association 
of Immigration and I’ationality La'.T’ers. — hr. Lazarus, 
evor, did not specifically analyze Poction 349(6 )(3). 

3» loclsXative Pur'oose 

'./ith such a paucity of information concerning t^’ie 
Congressional intent belilnd tha enacting of Section 349(a)(3), 
it is virtually impossible to determine vhst Congrets sought 
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to accocipllsh by the provision, or whether they aporeclatod 



the significance of the change in the prior lav. Service 
in an araod force by an alien wltliout loss of orior nation- 
ality, or the acquis It ion of a nov or additional natlona-llty, 



was certainly 






selective service lavs nahe aliens 

nant residence subject to draft In the 



admitted for -‘crna- 
I.d. nilitary service.^ 



In addition, such service is not deeiacd to confer ”nited 
States citizenship on the indivl.dual alien. It could not 
have been thought that a United Ctatcc citizen who served in 
a foreign araied force wou3.d necessarily acquire the nation- 
ality of that country. It voald appear, rather, that Congress 
enacted Cectlon 3^->-9(a)(3) without consideration of Its pos- 
sible impact upon the individual through the creation of the 



potential for ctatelessneac. 



Ouch attention as was focused 0 !i the cieasurc^ was con- 
cerned with the position of those who served in th© armed 
forces of a nation which later became allied with the '^’nited 



Itates in hostilities. 



consideration was given to the 



fatO’ of citlsens who served in the sirmed forces of a. countx’y 
engaged in conflicts tevard which tho ”nitcd otates sought tc 
creservo a noutral stance — or Indeed, tluit tho .'nited -tates 
night ever seek to be noutral. The forsign erned forces rn.der 
disouesion during the Hearings were either ©noaios or allios. 
Uevertheless, since Section 3^9(a)(3) Is of general applicability, 



It r*ay be ocncludoi; tl'iat Conjurors uid itiot Intend to n£*I.'0 
its proscription depend upon tl:o politic^^l rel£»tionchlp 
between the ’'tilted dtateo end the foreijpi |^ovcrru.ient in 
question — olliod, noutral or cnet^.y, Ac will be discu&sod 
Cectlon 3^9(a)(3) does fill a hiatuo In the 



states ITeutrv'\llty Lawc^ t!iat it was Intended to do so^ hov~ 
ever, cannot even bo spec’ilated. 



The proposal tiiat authorization be ocrmlttcd either 
before or after service In the foreign nr^ised force, ns sug- 
gested by !^r. Butler, wo^jld certainly Iiave put a presiura 
upon a LSiited States citizen's attenpt to socond-guecs the 
future foreign policy of his gesromment, if he was concerned 
with preserving his nationality. The failure to incorporate 
this proposal in Gcction 34-9(a)(3) docs indie? to a ‘'’'ongrecs- 



lonal intent not to countenance such activity, 



3. The Decision in Afrovici v, gush 
The ha.i orltv r'-’->inicn 

In th© case of fr''*vir!' v, bus):, ^ . t';.e -.ictltlorier , 

Afroj'in, who had been bom in .^'oland, irorvigratOvi to the 
•States and becarae a naturalized citizen in In llgl*-, r.««. 

vent to Israel, and in 1953. h© volimtarlly voted in a pol.ltic£,l 
elocticei for th© legislative body of Israel, the ''no^set. 
he applied for a renewal of his United Ctatcs passrort in 196 I, 



th© Department of ntat© rcfiJtsed to grant the renewal on the 
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groimd that hiO Jjad lost his citizenship hy virtue of 
.section Voi(o) of the "otlonality Act of 1940, citin.i; 
his participation in tlm lOfl Ihiesset cloction."^^ froyiiii 
tharouyon brought suit for a declaratory judfjnent of citl- 
sans'ilp, rc'lying not upon the obligations of aij dujl Isracii- 
tiited dtatos nationality,^^’ but alleging that lection WlCo) 
violated both the Djs Itocoss Clause of the fifth end:aent 
and foction 1, clause i of tl:ie fo'xrtoonth inenrisicnt. T*ue 
petitioner argued timt, since neither the fourteftath haond- 
nent nor any other provision of the Constitution £o:px*c\vsI/ 
granted Congress tho povex' to deprive a person of his citi- 
zenship once it had been ac^^ulred, the only u'ay he co;\ld loc© 
his citizenship vns ”b/ }ils ovui vol-,Antar/ roixunciatlon of 
it.'"^ This arginnent vas rejected by th© biotrict Court ml 
the Court of appeals, which upheld the constitutionality of 
the statute on the basis of Congx’css* implied power to regu- 
late foreign affairs, /ith regard to these orior decis?.ona 
the Suprcc© Court stated s 

’'Consequently, petitioner vai lueld to 
have lost Ms *.ct.ericaxi citizenship 
regardloss of Viis Intc.ition not to give 
it up. This is precisely what this 
Court hold ill -■’erez v, droMiell, 3% 

'T.a. 73 3. ^t. 763, PL/'d.f-d 

603. ’‘3S 
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' rirLJt tfQ rcjtct 
Forgg tli&t, aside the Fourteenth 

iSonduent , Congress has any general 
power, express or implied, to tal:e away 
an /jserloan oltiE©?**?. citiPonship 
out his assent. This power cannot, as 
Peres indicated, be surtalnod as an lr.~ 
pflea attribute of sovereignty possessed 
by cill nations, '':ther nations are gov- 
ernod by their own constitutions, If any, 
and wc con draw no oupnort frci? theire. 

In our country the people are sovereign 
and tlife Covenirsent cannot sever Its relr.~ 
tionship to the people by taking avay their 
cltigenshlp. Our Constitution governs us 
and we mist never forget that our Constitu- 
tion litsito the Government to t-iooc powers 
specifically granted or those that aro 
necessary and proper to carry out the 
cpecificalj-y granted ones. ?lie Constitution 
of course, grants Congress no ex^^ross power 
to strip people of their citizenship, whether 
in tho exorcise uf the implied power to 
regulate foreign affaire or In the exercise 
of any specif lcal.ly granted p^vj./er. And 
oven before the adoption of the Fourteenth 
r.ondncntj vie;.’r wore oxprosrGod in Congrons, 
and by tlris Court tliat under the Constitution 
the Gover-r>j-nt was no pcrwisr, €V<?n 

under its express Dover to pass b uniform 
rule of nat'.iralizatlon, to dotc-r’''"in6 
conduct should sind should not result 
loss of citisenshi 3 . ’ 3C 



\/na 

in 



the 



In support of its decision, the Court detailed vr-riouc 
proposals for defining conduct which would resuilt In expatria- 
tion which Congress, from its errile&t d&yc In the iPte 
eighteenth century to 1363, had considered and rejected. .wi 
discussing the passage of the Fourteenth nenflnont , the Court 
assented to the preposition tJiat th«. primary /'UruoLe served in 
its enactment was to give perranenco and security to thu citi- 
zenship of hegroes, who, at that time, had rocently been 
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^.C-t :>f lyoC 









granted l>y the- ^lv'3 Ug'its '.c-t ■.,;f 1 £C, 

Court thereupon lield that this primary purpose would be 
thwarted , ■ by holding tliat tlw Cov'cruir.mt can rcb a citi- 
zen of his citizenship without hi.5 consent by alnply pro- 
ceeding to act under axi inplied general power to rcgulr»tc 
foreign affairs or eoa© cthor power generally 'rmtod.' 



4 '-" 



lasing its liolding in the case on 



+ W<: 



longuac^ and 



purpose of th© Fourteenth Anenditent, the Court coucl'ideid' 



'‘Citizenship lo no llglit trifle to be 
Joopanlined any i;:o«i:*nt Cor.'’r««u uccld^y 
to do so under the name of one of its 
general or irapliet! grants of power. In. 
some instances, loss of citizenship can 
mean tliut a iimsi is vitlKyat the 

tectlon of citlzcnsliip tn any country in 
the world - as a mt.ci vituovit v country. 
Citizenship in this Nation Is a }>art of 
a cooperative affair. Itr> citizenry is 
th© country and the country’’ is its citi- 
zenry. fli 0 very nat;re of our free 
governn-snt makes it completely incongruous 
to have a rule of law under wlJlch t> group 
of citizens temporarily in office cvin 
deprive another group of citizens of thoir 
citizenship. -<e hold that th© Fourteenth 
Anerjlnent was doslgnod to, and docs, pro- 
tect every citizen of this "atlon against 
a congressional forcible destrictlon of 
his citizensliip, whatever his creed, color, 
or race. Our holding dooc no uorc thsn to 
give to this citizan that which le 2iis ova, 
a constitutional right to ry.ialn a clt5„con 
in a free country unless he vol'^ in tartly 
rslinq”,l?-ho3 that cltiz'*rsh.ip. 



Perez v. <'h*<r.rnell i.; cp'ciT'ilcd. 
j adgi’ien t Ifi r ever s e i . ‘ 1 



tC 



y.v, Justice Ilarlan, speak'ing also for Justieoc Clarl:, 

Otevart aj'id Jiita, adliered to the reasoning of ?er<;r v, 

kO 

3ro--^.ell . In tliat case th© Cupresio Court upheld £-s con- 
stitutional thfi srjae provision of the li'ationolity ^ct of 
19^0 with which tfrovim was concerned. There the Court held 
that tho Congress derived, from its iiaplied power to regulate 
foreign affairs, the authority to expatriate citisens who 
vol-mtarily perfora acts which nay be prejudicial to the 
foreign relations of the ^-hited States, and which nay rea- 
sonably be considered to be a dilution of alleciance to the 
Thited States. Such authority was construed as a ’ n^^ce-sisary 



and proper'* voaris of exercising tliat implied peu'or, and Con- 
gress could appropriately cor.sider voltmtary voting in a 
foreign political election to be an act viUiin the scope of 
that authority. 



The dissenters attacked as "conclusory’ and ''cult© 
laasubstantial”^^ the majority’s assertion tliat the 
was witiiout power, express or inpliod., to ex>atricti» t> 
citisen ' without his assent". ' In addition, in >cmi«ctlo.n 
with the tsrr,i "assent", hr. Justice Harlan nolnted out fm 
Inherent ambiguity in tli© najority opinion, ‘-t one 
Mr. Justice Hack, wrpiting for the majority stated, 'wo 
with the Chief Justice's dissent in the c^ros ceco tl'iat the 
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'’overaj'£Qnt io without poyer to rob a cltl2©n of his 

citizenship under 8^ni(©)." Hovovor, in hin reroz 

dissent, Tli© Chief Justice also stated that: 

’’It buis long been recognized that 
citizenship nay not only bo voluntiirii:/ 
renounced thorough e::rerciso of the rl/ht 
of expatriation but also b/ other actions 
in derogation of undivided allegiance to 
this country, rnile tho erssntial quali- 
ties of the citizen-state relationship 
under our Constitution proclud© the exercise 
of govemnental power to di. vest Tnited States 
cltlzonship, the establlclnient of that re- 
lationship" aid not Impair the prlncipie timt 
conduct of 0. citizen showing a voluntary 
transfer of allegianc© is on abandonment of 
citizenship. .-Jor is this the only act by 
which the citizen may show c vol’mtary 
abandonment of citizenship. Any action by 
viihich he manifests allegiance to a foreign 
state may be so inconsistent with tl:® re- 
tention of citizenship as to result in loss 
of tiiat status. In rocognising tho conse- 
quence of such action, the Covomiaont is 
not taking away Mnitocl utatos citizenship 
to implement its general regulatory powers, 
for, as previously indicated, in my ^’-idgment 
citizenship is izsuLue from divestment under 
these powers. Rather, tho Oovemnont is 
simply giving fonual recognition to the 
inevitable consequence of the citizen’s pwn 
voluntary surrender of his citlzonshln. 



The Chief Justice nevertheless pisrs*aed his dissenting argument 
l:?y asserting Uiat tho fact of voting In a foreign 
election war* iiicufficient "to show a vol'uit&ry al-aovionmont of 
citizcnsliip. Cuch a*u achncrwledTnent (tlAt ’'actlouK 
derogation of lundlvlded allegiance’ can result In err atrl^-tion 
'TOuld certainly Imply acceptance and, therefore, apurolxotion 



of a loss of cltlzeiisliip without the citizen’s a.<sent, 



Jet 




I 



the najority opinion in /■frovii'n . taken as a whole, 
hardly be construed as supporting such a power on the part 
of Congx'esst 



•^rther aabiguity was rovea?.ed in the siajority’o 
use of the word '’volujitary*' . exanple nay bo seen in the 
statement, ’'Cur holding does no aioro tlian to give to this 
citizen that which is his own, a constitutional right to 
remain a citizen in a free country unless he voluntarily 

I ^ 

relinquishes that citizenship. head in terms of 
phrase ’’without Lis assent”, the word ' voluntarily'’ can aily 
mean "intentionally**. On tiio other iiand, in conjunctlo;i '•’•It’a 
the approving reference to the Chief Justice’s dissent in 
■Per.0.5 . "vol’Lutary" esn bo construed as describing tho im- 
coerced commission of an act which is presumed by lav to bo 
expn triativc because of its derogation of undivided alle- 
giance, -s observed by Hr. Juatico HarianJ 

'"Whatever tho Court’s position, it lias 
assumed that voluntariness is her® a 
term of fixed meaning? in fact, of course, 
it Ims been employed to describe both a 
specific intent to renounce citizenship, 
and the uncocr-ed cormission of an act 
conclusively deemed by law to be a reliri- 
quistoeat of citizenship, Cntil the •''ourt 
indicates with greater precision vhat it 
means by ‘assent’, today’s opiiilon wil? 
surely cause still greater confusion In 
this area of the lav/, 



The dissent further ctellengsd th^ historl:;^! "v-slr 
of the evidence wiiicli tl;e mjorit/ opinion ). nd marrhnjlsd in 




i Mjjum. •*imm ^ 



N» 



support of, and txB conipollin^:, its dooision. In connection 
i^ith statoTionts sade in ConcrosE prior to tho of 

the 'ourtecnth -h .cndiaent , wlilch vould jhidicate a be3.lGf 
tliat ^otxzTGS3 \<ins without pwGT to er:>atri:;te unwill ins 
citisens, it was observoc that such coanents by no noans 
represented a consensus on the issue and that they are 
deductions largely based on constitutional prenise* ’'■iiich 
Imve since been abandoned. These premises stemmed from the 
Jeffersonian contention that a person’s cltlsonship vas de- 
rived primarily from his fitate, and ojily fro^i the federal 
Government tlirough his State. Since Congress could not 
control allegiance to the State goverivnent , a can perforce 
remained a citizen of the limited States while he wss a citizen, 
of a State. Tr.der this view, Congress would indeed possess no 
pov/er to expatriate an unwilling citisen; however, the doctrine 
itself did not survive. In addition., contemporaneous with the 
passage of the ronrteontli Amendment, Congress Cndopted moasurcs 
which In fact reveal thrit they considered theme eivee as vested 
with tlio power to expatriate mwilling citizen*. 



In responso to tho assertion by tU© najorit/ tJi&t the 
fourtoenth /siendment establishes Congrese’ inability to ex- 
patriate a cltlzon without his consent, tiiO disrent revce.3s 
tliat the clause dofining citizenship was included in the 
hiondment only to declare unres* rvodly that th.o recently 
freed Negroes were citizens, and thus Avoid tha roasonin?; of 
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the Dre4 "cott '^irthor, tl.t '^itlzcnslrlr '^is?u.-e 

would uiicqulvocably lay to rest the doctrine of ^^rlaary Itato 



cltizenshi'), sjiu voMld ^irev^int aay r.ttc*!xp 
the right of citizenship by don/iiiij then 
“Nothing in t’ne /Conjrressionc.^/ aeb;*t«jr, 



t to deny Hegroea 
; tat c c it Izinship . 
ho* revor , supports 



the Court's assortion t!mt the cl£.use 'was intended to deny 

51 

Coagreao its authority to exoatrintc unvillin^ citlzcscs.’ 



'•i5.th regard to diota relied upon by the najority fron 



vj'2 

the cases of Osborn v. 0-rri.h of the ' tilted o.nd the 

halted Btatec x* the dissent reveals that they 

arc wholly inapposite to the issue before the Court in .frcvl’> 



In 0 shorn. . Chief Justice !'arshall stated: 

’ /?he naturalized citize£7 becomes a 
member of the society, possessing all 
the rights of a native citizen, and 
standing, in view of the constitution, 
on the footing of a native. Che con- 
stitution does not authoriso Congress 
to enlnrge or abridge those rights. 

The clnpie po%.*er of the national legis- 
Intur©, io to prescribe a unlforr; rule 
of naturalisation, and tlie fxcrclFG of 
this power e^shausts it, so frr ar 
rospectr. t>ie individual. 

In quoting from ’'on." rim '.rk the majority stated: 

"The issues In that case wore whether 
a person bora in t!ic ■*nited l»tates to 
Chinese aliens was a citizen of the 
’biited dtatos and whether, iievortholess , 
he could be excluded under the Chinese 
exclusion j^ct, r:2 Stat. The Court 

first hold tliat within the terms of the 
Tourteenth iaendsient, 'ong his 'rk woe 
a citizen of the '"'iilted -vtatoc, and then 
pointed out that though he rtight *r«:io'mc« 



ft 




‘ Tho coiistructiori draondec’ by tlic 
pertinent historical ovidena©, and 
entirely consistent uith the clause's 
toms and purposes « is instead that it 
declares to whora citizenship, as a con- 
sequence either of birth or of naturali- 
zation, initially attaches, "ho clause 
thus served at the tin© of its passage 
both to overturn Dred “cott and to pro- 
vide a foundation for fecforal citiskishlr 
entirely independent of state citlEcnship 
in this fashion it effectively guaranteed 
that the Imendmcnt ' s protection would not 
subsequently b© vrithheid froKi those for 
whom It was principally intended, a-it 
nothing in the history, purposes, or lan- 
guage of the clause suggests that it forbids 
Congress in all circunstanoes to •-■rithdraw 
the citizenship of an unwilling citizen. 

To the contrary, it was expected, and should 
now be understood, to leave Congress at 
liberty to expatriate a citizen ^f th© ex- 
patriation is an approprate ^i£/c.zercise 
of a power otherwise given to Congress by 
the Constitution, and if the raethods and 
terns of expatriation adopted by Congress 
are consistent ^?ith the Constitutim’s 
other relevant eonnands. 

The Citizenship Clause thus neithor denies 
nor provides to Congress any power of expatri- 
ation; its consequences are, for present pur- 
poses, exhausted by its declaration of the 
classes of individuals to whom citizenship 
initially attaches. Cnee obtained, citizen- 
ship is of course protected from arbitrary 
withdrawal by the constraints nlaced aroimd 
Congress’ povmrs by the Constitution; it is 
not proper to create from the Citizenship 
Clause an additional, mid entirely ^unwarranted 
restriction upon legislative authority, tix© 
construction now placed cn the Gltizensldp 
Clause rests, in the last analysis, simply on 
the Court ‘d evincing little nore, 

it is quite apparent, than the present major- 
ity's own distaste for the e:rpatriation power. 

I believe that Perez was rightly decided, 
and on its authority would affirm th© Judgnent 
of the Court of Appeals. ’'57 
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,'rlcr to •■ fro r5.n v. "■ rj 



Ar previously sicntioiied, the i'urre-rio "ourt h.el 



la 



th*# case of "^orog v. rovriiftll » ililjrij tiat •''aa/;rer.'' /o?. 
conn: ti tut ionally enyo^rerod to lec^slat# t'l* t Tpf.triivti on ->f 
citizens ’./ho, unccercoct, perfom acts vhich nay rensonahly 
b€ considered a disinutlon of thoir alleciSi*ot to the 
.states and vliich nay b« prejudicial to the ccaiduct of 
affairs, 'uch pover v/as hold to derive fron Confroac* 1?::- 
pilod, yot inherent, authority to res'ulate the natlor’f 
foreign relations; enmtriatlon was considered to be vlt’-iln 
the ''anpls scope* of the necessary and proper scans of itffec- 
tuating this aiitliority. 



The majority of the Co'irt in ^eros rccoijnised tiie.t t’rso 
power to regulate foreign affairs did not ;iv« to ConcrO'Ts 
a cprte hlanche to legislate expatriatiori. Tr. Jurticn 
rrsu'difurter jtated, ’dince Oongross ftny not «*?t arhitr’ 



a rational ne::us nurt exist betv’ccn the content of 4^ spt-'-'lftc 
pcMer in Congress and the actiem of '^ongr«n.*>A in cc-rr;. in*; t-».i 
power ?JEito execution."'^ In reasoning tliat a ruticnal omus 
existed between voting in a foreign “'olitloa'! o' action 
Congress’ pen/er over foreign affsir*, the f^ourt cpiii5«3 thit - 
citizen’s action say, even 'unwittingly-*, pro-.ote a co-jrsa of 
conduct Inlnical to tlxe intereetjf of his o.m t^overuriErit. In 
addition, his actions say regarded by th« nronle r>r t;ov<*r"'“ 
sent of a foreign country to foe the actions of hie cOVcrcsf.O'A*: 



or an expression of its policy 



*'Tho critical connection between this 
conduct and loss of citizenship is the 
fact that it is the possession of Jjiorican 
citizen5^iip by a person conraittin?; the act 
that raahes the act potentially en:barrassing 
to tho /uneriaan Government and pregnant with 
the possibility of embroiling this countir,'’ 
in disputes with other nations. Tho termin- 
ation of citlscnsbip terminates the problem , 
!torcover, the fact is not without signifi- 
cance that Congress has Intororcted this 
conduct, not irratlonrJ„ly, as Importing; cot 
only something less than complete raid un- 
swervi.ng allegiance to the ‘^ited State? 
but also oloments of rn alleglanc'' to an- 
other co’jntry in sone '-Pleasure, at ioast, 
inconslntont with .American citin€inGhi.p.*'59 



cf course, as the Perez majority nclnowledged, t!io 
conduct which results in expatriation must be engaged in 

voluntarily. T!iis did not mean, however, tliat to lose citi- 

^ ■ 

zenship the person ’’must intend or desire to do so.*‘^"’ In 
support of its position the Court cited tho cases of 
Kachensie v. and Savorman v. "^Ited states where- 

in the plaintiffs, both of whera were woi*:en 5 were held to have 
lost their citizenship through timrriag’e to a -ritish subject, 
and marriage to an Italijin subject and subeecricnt aopiioatio): 
for Italian citizenship, respoctivoly. The Court stiiteJ: 

•‘Those two cases noan nothing — iiiitoo-l, 
they are decentive — if their essential 
Significances Is not rojccti:»r: of the 
notion tlist th -0 p<yw«;r of Congro-^s to 
tormlnato cltinenshiT) dsnen-is upoii tho 
citizen’s assent. It is .i distortion of 
those cases to explain thoc a’.'o/ o.i c.. 
theory that a citizen’s assent to 



if 






m 



'•denationallKatic-n *a'/ K’ infcrrocl 
fro»3 his Imving c^ncsi^fiC in coniuct 
tlmt aKonats to an ’abanvtonnont of 
citisonship’ or* a 'trajiefor of 
ali€>£;lance. ’ ‘ »3 



The rc-cognition. of a re^uiroxnt fcr a 
noxus*’ botvoon the paver to regulate forei5:n arfo.lry und 
th® conduct sought to b® regulated would seen to belie the 
fear, expressed by l!r, Justlco Douglas in a separate dis- 
senting opinion filed in Porez » that acceptance of Congress 
lonal power to expatriate for certain activities ©nbirrassi 
to foreign affairs could result in its being infinitely ex- 
tended to reach any conduct disfavored by government, even 



political dissent. This separate dissenting op5.nion, with 
’*r. Justice Blach concurring, foreshadowed th© position 
eventually adopted by a r.ajority of t];© Cupx’^’ne Court in 
* frovin . that expatriatlai can only result ’with t!ic indivi- 
dual citizen's assent — ho uust moqulvocr.bly express his 
intention to shed his 'feitod States citizenship. 



In support of his opinion in dissent, Justlco Dougla 



stated: 



'’C’.ir landnarh decision on expatriation 
is 2. Ill, 3C7 ’hJ. 325, where 

Chief Justice Hughes wrote for the '^ourt. 
The emphasis of that opinion io tbut 
'Expatriation is the voluntary renuncia- 
tion or abandonment of nationality snd 
allegiance. ’ Jd , , at 33^* 

‘‘Today’s decision breahs with that 
tradition. It allows Congress to brand 



:> 



' an. atibls‘‘ious act a *volunt"r7 
renunciation’ of citizenshln v*aen 
tivero is no require. 'lent and no flndiiif^ 
thJ 6 t tho citizen transferred lojtl ty 
:**ron this country to another. 



'■’vrh’nii y. 



i.r/.-cver, the issue pr^»(-nteu for 



decision conccxnm; the rl^i^ht of election of a nin^r '“'f dueu 

nationality. There , the petitioner, h.arle hlisaheth had 

been bom in the "-hlted :'tatcs of Cvedlsh naturalized 

In the ’’nited States. !> 3 rlng her minority she vas tahen to 

Sweden by her parents who resumed thoir Swedish citizenship. 

loon reacKins the a^e of majority, she returned to the nxtea 

States with the intent to renain and to maintain her ’nited 

States citizensMp. The question was whether or not she had 

lost her 'Tnited States citizenship, so that she was subject 

to deportation, by virtue of th© naturalization v.jonv©ntlon 

and Protocol of IB69 between the United States and Sweden 

and her parents’ resumption of their Swedish citizenship. 

The Court held that upon hor birth in the "’hitod States the 

petitioner becane a '’'nited States citizens 

'h../^hat oitissnzhip must b© doened to 
continue milecs she had boon deprived of 
it throuch the opox'atlon of a treaty of 
carvi^reff.qlonai. voluntary 

action in confornitj \-rith appllcab.-e 
legal princ iples , '*o<j 
( emphasis suppl led ) 

In holdiii*; that her right of election was preservea, 
riiid that she had effectively ©irercised it in favor of ’"^nited 
■tates citizenship, the Court stated; 
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■•To cause a loss of that citisuvisliip 



in tiie absence of treaty or ctntato 
having th.at effect * there Kiast be 
vol’jjnt’.r/ fction and fuel, action c-an- 
not be attributed to an infant vdiose 
r«’'3oval to another country is beyond 
his control and who during minority is 
incapable of a binding choice, (ctipliasii! 
supplied) hKipatriation 

is the voluntary remuiciation or abandon- 
ment of nationality and alleglai^ce. It 
iu,s no application to the recovil fr<x» 



this country of a native citisen 
minority. In uucli l case the vol 
action vhich is of the essence of 
rij^jht of ezpatrlotior. is lading. 



cur in 



J 



I f ■ * ^ ' 



yao 



hot only does the lie case, which xu.s relied upon by 



Justice Douglas, not deal, with tho issue? before the bo’irt 
Pores . but the actual language there onoloyed by ^hisf 
Justice Hughes intimates some support for the ^■^cvez miority 
position, ifovhere does the case state t)iat Congress cannot 
provide that certain conduct voluntarily engaged in by c 
citisen will result in expatriation, and that, even without 



an expression of intent on the part of the individual, such 
uncoorcod conduct mj be considered as a ’’voluntary renuncia- 
tion or abandonnont of nationality and allegiance. ' 



Subsequent to the decision in .rV-reg v. 



'*?r'0«.n:7.cl?. . sir 






and prior to ■’■frovin v. Inc) 
on the constitutioaa.lity of 
(a) of the Innigration and !T 



.s snyrr! . t'tc '■'.’vrtwie Co'irt ruled 
various .--rovlsioriS of ' ectlon 3^>'' 
ntiunality ct of (foxnicrly 



faction VCl of the Nationality iicl of 

the Perea decision war. handed down, the Court 



Cn tils, saiio dc./ 

onno'.inced the 
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d&cizio'Tx in ^i*op V. - ’ v/.icL iny- ?.ldnted ‘■-•otiori 

349 (a) CG) of tho pro-vixlin'* for lo.»r of citizon.'silii? 

as a result of conviction by court-ou* rtial for dcssrtioTx 
fron th« ar:3ecl forces in r tL'VL*, LJid consoT^^.rii dimiffc*-' 
or dishonorabl© dlscliarf:® fro« t!\< ari:)€»d aervicojj. 

Tho frou cast » line Aqx.. z « vae i^iclds^d by a 
5 bo 4 majority. I'r, Chief Justice deilveriiis tno 

plurality opinion of the Cc^irt iniC ijicsibini: for Japtlc,: 
iLacl:, Douglas and ^!iit taker, ^ho had joined Lite in diaseat 
in nercst declared that Congress had no pover to enpatri- t< , 
but that even if it did, the statutory’’ provision vs.s invalid, 
ho found that the object of the statute vas to inpo*i4! an 
additional p'.mishcient for desertion in tin© of vtxT^ and tht.t 
it resulted in statelessness for the individual convictea. 

This loss of status in the eyes of tUo world coit-.;aalt7 i#r.»£ 
held to b© a ct'wZ. imd uTiUStoal p;inirhji.'ent conrtituvloaiC,I3.7 
prohibited by th© highth . ViCnduiiant. Th© najoriby In tlh* cos'*, 
was dcter^iJuied the opinicai of Mr. fuatiov ‘rcunffr',, •■iv' 
adhered to his belief onpreL^oel In. “ nrpg tlvot i.oc-i. 

luivo the newer to exuatriuto , but wi.o c«iicitur-w*'' tljst in blxis' 
instance there was no ratlcfU-I coroie^ittor. }xV,.'ocn thju rtatrlc 
endth© war perjors of Congrers. Throu^fii ’:i:’ concurrftnt:»» in r;hr. 
Invalidation of the statute, Justice Cromian s*fun»j the 1»rl4>‘iC0 
in conposing the majority. Juftticc-fc rronl'.f urter , iijrtou, 
Harlan suid Clark, who along with Brennan lisd co*.:por-6d the 
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majority in ^erez « diasented in Tron . Tho/ adherod to the 
view that Coni^resr* does possess the power of expatriation, 
and found no violation of the Eighth .'.nendment or laoiC of 
rational nexus hetveen the statute and Congressional war 



powers , 



<*t third decision rendered on the sane day as ^erer. 

and Tron was trishlhav/a v. >illes « ^ which concerned loss 

of citlzensliip t’arough service in foreign armed forces under 

71 

Section ^U(c) of the liatioiiality let of ^’’liere, the 

majority of the Court led by ¥x. Chief Justice barren, did 
not reach the constitutionality of the statute, ruling lu~ 
stead that the government had the burden of proving tJie 
voluntariness of service in the foreign armed force by"cioar, 
convincing and unequivocal evidence” once the issue of duress 
had been injected into the case by the citizenshlp-clnixnnt. 
The court ruled that the govemvient had not sustained its 



burden in tills case, stating: 

” ■^ess v'ol untar Iness is put Ln issue, 
the Government makes its case simply by 
proving the objective expatriating act. 

But here petitioner showed he was con- 
scripted in a totalitarian country to 
whose conscription law, witli Its penal 
sanctions he was subject. This adequately 
injected the Issue of voluntariness and 
required the Government to sustain its 
burden of proving voluntary conduct by 
clear, convincing and unequivocal evidence. 
The Govomnent has not sustained that bur- 
den on this record. The fact that petitioner 
made no protest end did not seek aid of 
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zericnr. offlc.v.ls ■ — efforts 
for all that appears, "’•ould have been 
In vain does not satisfy the re~ 
quisite standiird of proof, 'Zhe 

Covenraent’s only afflrr.j.tlve evidoncs 
was that petitioner went to .Tapan at a -p 
tine when bo \rtis sub^eet to conseriptionr' 



I concurring opinion of hr. Justico Black, jolno In 
by Ki’, Justice Douglas, exronndacl their bolicf onc« n.’^nln 
that Congress Imd no power to expatriate, opined 



"Although Congress can enact l!we nun- 
ishing those who shirk their duties as 
citizens or those vho jeopardise oiir 
relations with forolrn countries It 
cannot invol’mt&rlly'cxpntri cte nn/ 
citizem. ”73 



In composing part of th© majority of tivl. 



to 



decision. Justices krtafifurtor and 3urton declared thvt 
normally, an individual, should have th» bur'icn of urovlng 
Ms state of ratnd. since he 'Is peculiarly equipped to -larify 
an ambiguity in the meaning of outward events,'' "h-iej felt, 
however, that w!iore conduct is performed by corimend of s penal 
law of a country to which he is subject, the government should 
be charged vfith proof that the citizen’s conduct was not in 
response to that command, but \rar, the result of his owt* direc- 
tion. 



In dissent in '^lishlkawa . Justices ’'"arlari and ’flark 
expressed the belief that the majority had ireposed a 
nigh impossible tacV'” upon the povcrnnent in requiring it to 
prove that the expatriating conduct was voluntary by '’clear, 
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convincing and unei-il voo'-l evidence’*. 3ince the cnerative 
facts were peculiar^/ \;ithin the posseci^ion of the citi?-en- 
ship-claimant s they felt that ho should be required to show 
involuntarinens. The dissenting Justices also felt tliot the 
issue of constitutionality was foreclosed by yerc?, . and dis- 



agreed with the or.plio.sis placed Ijy the ir.ajority upon con- 



scription; 



”To perrait conscription without more to 
ostnblish duress unjustifiably Iluits, If 
it does not largely ntililfy, the nandato 
of sh'XL(c), yj e:-:eiipt:lng froia tlie roach 
of the statute all those serving in foreign 
amies as to whor no tnore has been chown 
than their conscription, the Court is attri- 
buting to Congrers' the intention to porr.lt 
many /jaericans who served in such armies to 
do so tfitli inpunlty. Choro Is' no sclld 
basis for such a restrictive interpre-tetion. 



by tiie tisce the Nationality ct of 



uai-; 



passed, conscription and not voluntary en- 
listment lied bocoirie the usual nethod of 
raising armies throughout the world, and It 
can hardly be doubted tliat ''"ongross va? 
aware of this fact. In view of this bacl- 
ground it ir farfetched to that 

Congress intended the result reached by 
the Court, a result plainly inconsistont 
with the even-handed administration of 



§’h-01(c'. Moreover, the very tercir of the 
section, v/hich refer to both ’entering’ and 
’serving in’ foreign artjecl forqec, arc at 
odds with such an intention. 



?ivo years after tiw^ decisions in ^crec s and 

hlshlkava . the Cuprene Court a.jrin dealt with the triation 
statutes in :>nnedT v. ! r^r-d orr, -'-. r. r t i nes . ' yLlc cox>^ l:ivol\-ed 

oction 3^+9(a )(ic) of the r^rcsoribing expatriation 

for departing or remaining outside th» Jurisdiction of the 
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■'nitod L'j. oy in tltia •:'i‘ ■>: '^"lonvil ©r.orfjCnoy 

for the :>ut;-!Oo<j 5 of :vcuUn;| avolJin^ *il.liti;r7 
and servic'?. Ti-iture tj cc^vly vitli .-..x* jf the co^rnlisory 
service lavs ^^sts statatorally declared to ral*jo th# r.r8<runip- 
tion that departure or absence fren the "hited dtate? was for 
the purpose of evadl.ng or avoidins militer/ training and 
service. In. another 5 to decision, hr. Justice Goldberg, 
speaking for the Court, held that the provision vas plainly- 
intended to bo pimitiv© ajvi, as such, vac unconstitutional 
since it failed to provide for the procedural safeguards of 
due process guaranteed by the fifth and Sixth .»nendnents. 

In a concurring opinion. Justices Douglas and Black reiterated 
their vieu that Congress has no nover to deprive a person of 
his cltlKcnship, 



Dissenting in Xgndcg-n- ' ”r. Juftlcc 'tevurt, 

vlth Jb*. Justice 'Giitc cori-^'irrl'.v, ? t’fiat loct of 

c it.lscnrdilp \m& not pLUiieUct^nt in the ccnctitutional conro, 
but did find Ijivnlid t'lm i-roYiicio>n Uu^ stat-utc governing 
the raising of a '>roaunptlo’i o 
sent, Mr. Justica Tiarijn, join 
the statute consititutlonhl , 



Latent. 


In 5. 




by Vt, 


Ju,:.tic^. r!iarlcj 


found 



The next case b«fforo tli© ‘i'jtpr'^tco fourt concernljig tho 
expatriation provisions of tho Imigretion and "aticiulity ct 
•vas that of Schneider v. fusV’ , decided in ^chn^idcr 
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of citizensai;! h'j a j Ito-viu^ a con-tln'iG'n 

residence for throo years an th$ torri‘>.>r/ of the co’-otr/ 
of his forner nations'Iitj, or of the eoantry of his ])l*co 
of birth, Kr. Justice for at cajority of 



five Justices, held tiiat the stf-tate •ftis constitutionally 
invalid since it created on ir«’'-ernl usable distinction 



between nat.lve bom and naturulired citfsenc, » dlscrlffin- 
ation which vas violative of due trooeer. hr. Juitlce 
rJrennan did not p-^rticiyate in the ■"‘chucll 9 y decision on 
the reported ground that his zon i-md boo.i i.ivolvxn!! in tlie 
case as counsel on the District Court level,'*'' 



Cn the uai-io day as tUf, Idcr cua:*:,, -.y 

divided Cupreise Court offirr.Cf.t ulx dtciclon of th.? -ccond 
'"Ircait Cou?..'*t of Ap'p«»,.is in _I.A. rol , ' -.m*!. v. '-sx 



cr. 






This case involved a nativ^-Ncr. h',ltoU -to.tc-- cltiitn. who 
v£\s l4«ld to have lost hi.* citlsenj’iip by ’/Irtu-i of hlr service 
in the Cuban ai’oed forces after the .uccessful conclusion of 
the Castro revol^ition. •? t. result of its inability to obtr?ln 
a majority vio'.-r because of the tbstontlon of !'r. Justice 
'3ronnan, the evenly divided Co-.irt upheld the w.lidlty of :.' 0 C~ 
tion 3^9(a)(3j of the provlJin/^ for lor? of "tiitel itatci-. 

citlsenplilp for •mauUsorinod ^ervi''H•> in th.c air.cd fc'rcef !'’f a 
foreign state. In the opinl<in bolov, ''Imult Jid^e btcrniMi. 
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"rtor‘.:s ap’5eais . . . claisiing . . . tliat 
§l43l(a)(3) ftc here applied is imcon- 
stitutiona.1 in -yiiat it inposos a cruel 
and lnh)jnsn In vio- 

lation of tiio : iHiith v:icnduent, 11 though 
w© find j^reat force In the constitutiDiml 
ar^uncnts presented by relator’s co’.msol, 
wo are constrained bp the sunei'lor author- 
itT of Peroz V. Prowioll, 3%s P.i>. 4^5-, 79 
G.vlt. 569, 2L.ld, 2d 603 dW) #1^7, 
to affirm the determination of alienage 
on tho opinion of Judge Cashin, the die- 
trict ^uclge below, 203 F.v:?upp. 339 (1962).”'^'^ 



The abstention of !ir. Justice Brennan in the Vxt.r’ce case 

is particiolarly significant. ■..Tiilo Harks argued that his 

expatriation would resrJt in cruel end iinus'ial nimlslijnent 

(presumably because it would make him a stateless person) 

in violation of the Zighth /.aendment, a position vfhlch was 

sustained in the plurality opinion in Trou v. Dulles . su'^ra . 

it should be recalled that Hr. Justice Brennan swung the 

balance In tliat case by concurring on the ground that the 

statute in question lackod a rational noxus with Congress’ war 

powers. !Tonctholess, in Tro^ . lio uphold tho powor of Congress 

to expatriate. In ’^'onnedv v. ) 'endozu-Hart i^nes . q pnr;a , 

hr. Justice Ilronnan Indicated in his cojic’urri.ng onlnlon 

he I'iad ''some felt doubts of the correctness of Povez > 'which I 
fU- 

joined.'"" He further indicated his ballef that the Go’irt hod 
never acJ-uiowlodged Congrossion power to expatriate ’’exceut 
whore its exercise was intrinsically and peculiarly appro ■'.riate 
to the solution of serious problems inevitably implivcating 

or 

nationality." Wiietlier Justice Drcnzian would have joined a 



r^ajority in upholding Congr'ecsion:ul T>o'-’cr to ^'rpatrii to 

iGivllling citiaeno on tha basis of l:ila prior statocento is 
entirely opeculative. In any event, he had apparently 
adopted the contrary view by the tinie of the decision In 
^ f rovlTi V. Rush , !?ur>r & t there he joined in a five saan najox*- 
ity codprised of Chief Justice '/arren and Justices BiaeP., 
Douglas and Portas, in addition to liitnself. He did not file 
a separate opinion in the case. 



’•ith the Afrovin case, tho adherents of what has been 
called ’'the absolute viev"®^ have prevailed in tho asault 
upon the power of Congress to expatriate on citisen. 

This view, consistently ebaapionod by ‘h*. J isticec 31acV and 
Douglas, holds ’'tluat expatriation can rosalt only fror-’ the 
conscious, deliberate action of the cltisen in renouncing his 
citisenship* Jithout doubt, this noct recent ©nunciation 
of the law of expatriation by the hiproiso Court stands for the 
proposition that a citizen nay only be divested of his citizen- 
ship by an unequivocal, intentional act of renunciation on his 
part? Congress Is without power to order the loss. Tho Citizen’ 
intent Is the key: without an expression of tiiat intent to tii© 
contrary, citizenship becomes an indelible heritage. ‘ 

”It has com© full circle from the cosamon-law 
doctrine that allegiance is immutable txnle-ss 
the sovereign ends it, to a conclusion tlnat 
citizenship is im.oregnable against any action 
by tho state, unless the citizen wishes to 
sever the tie. ”88 



c| ' (* 



although specifically E'pplicable only to the statu- 



tory provision prescribing expatriation for voting in a 
foreign political eleoticn, with its cweoplng language 
t - f rovlti would, by implication, stri*:e dovm all otbor sta- 
tutoiy provisions calling for unwilling expatriation for 
specific acts. Doclsiv© ns this language nay appear, how- 
ever, its rupporters may have only noncntarily eain*«-4 tbo 
day. TI'iG long and liard-fought debates over tlio '''onprens- 
icnal power Illustrate that tlie ’’absolute vi©*-’’ does not 
Imve universal acceptance Iri judicial opinion, 'city ciungf 
in the composition of the lupreno Court co'iid foretell, a 
different result, dignifioant for what future decisions as 
hold is the fact tliat of the five laan majority in Afrovlm . 
only three remain on the higli bench. 
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■to-i3^:A i«Mlks£i2« In ^?jdL: 

.' m^l ror?pr 



f.. rosion of the •'^onstituttcxial rasi^ of ileotion 
3'f9 (a)( 3) of the I'aftigratlon aud UAtiorwilitf 
■ ct of 1952 



In Afroyi'id, the decision of the -ourt vrg 

confined to the resolution of the actual ceee and contrcverA? 

before it. Beyond that they cou2.cI not 30.’' Although tb^ 

majority opinion of Kr. Justice Black did not specifically 

00 

state that Cection VOl(e) of the 19^+0 ;ct ^ vas unconstitu- 
tional, the opinion did state, ’‘l^ores v. Brovnell Is over- 



ruled.*’^'^ Peres had r^aod that Section 4^^1(o) 'M ccnatl- 
tutional. -Ihilo constitutional issues are nomally r<s:so3.vc*J 
in specific language, the specific ovcrralirig of Pgre?, doos 
effectively declare the statutory provision to be urtc*?«- 
ctltutiomil. As th® la\/ now stands, tliat issue .aa/ 1*- 
deoacd resolved. 



Travelling beyond the actual scope of ■> lonsvcr, 

a more difficult question is presented. quest loo 1&, 

*’ ^hat is the effect of ^frovln on other sub*israjrraf^Iw of 
Section 349(a) which have not yet been ruled unconotltutior.-^ 
by the Buprerae Court?” These statutory urovisions 'Vitativt,!,* 
still stand as law, Nevertheless, the sweeping lan^-arciio of 
ifrovjff: X* Bvisk . s;nro . clearly reveuis the v-.uprac:© Toart’s 
negation of the power of Congress to prescribe rrounds fiT 
expatriation^ inasnuch as the Constitution iuis not cuwcificallr 
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-iciirerred such a '>o'ver 
It is a povror reserve 



npoi i''oiirT ' s • , 



^cnitlop hol^'r- t’.‘ 



to the oaople ’iiid«r the Ica</a 



!jent. issplication, then, all other provisionit of the loop 
of natloxiality statute are str ich on the basiit of a f’lnas.- 

mental laci: of power in Conc^’ess, aavlnc only tho»« nrovi»lc?oe 
concerning expatriating acts which clearly reveal an intention 
to divest oneself of citizenship. 



Huch a defect certainly extends to L<i*ctlon oT 

the 19 pc ..ct, prescribing th® loss of citizenship for unauthor- 
ized entrance and se3x;’ice in the arnod forces of f forcicen 
coivitry, Considered in light of th^ fupreoe <^o’irt‘» •‘Viincia- 
tion of the law In * froylr, . such a provision wovild j'w.tently 
appear to be constitutionally unonf ore cable. It is t5ds 
interpretation which lias so alienated the .r?ib nations Ttol 
the 'Waited States in view of the service of u-x.© *Jnited State., 
citizens in the amed forces of Israel, Yet, i>c will be dis- 
cussed below, an act of Congress nay not be held to be ancon- 
stltutional by implication. To striho down tho expressed vill 
of Congress by the extension of what purports to bo a general 
principle (albeit it may indeed be a logical extension), fails 
to accord the legislative power adequate deference as & coor- 
dinate branch of govoKinent tmder the Constitution. 



3. \ttomoy General ‘s Opinion on the Effect of 
2* "^-usk 



On 18 Janust,ry , •■r. 
General of the '.Siited c.t>te« , 



:lA!nse7 '^larh, th«n 
a.n .tt.cjrwy 



tTO’ri" 

mrmm 'tm r 

ttornc'y 
.;-4«rv,x ’ t. 











V 



<•1 







4 





0 




•Mi»r 



i4 n 



I 


















# 






—^rm #4r 
• pi J c 







I #•« 



NI0 H t^fiOiiPai 

iw 

I f uT j i ^ 

‘MK W ^^ciT^a 



% 











I 



4| 



« 








pinion concerning the effect of i frorln on the vilidit*/ of 
expatriation provisions, other thitn thAOse rolatinj to voting, 
in the Xmigratlon and Nationality /-ct of 1952. ”he opinion 
fails to indicate a corioloto appreciation of the Court’s 
decision in .frovirt — tlmt Congress lacks the pov/er to expa- 
triate on unvillir.g citizen, and that citlrenship nay only be 
lost through an intentional relinqulshcicnt of it. It dwells, 
Instead, on wiiat acts nay b© held to constltuttii a ' voluntary 
relinqulslnLont’' of citisenihip’ such ' voluntary rellnqulah- 



jnenf' was defined as not United to ’-/rltten renunciation, but 
could include act® in derogation of ailegiance which 8f.ro 
doclarod expatriatlvc. As indicated above, the tar.c ' volun- 
tary” has been susceptible of a twofold interpretation 
(‘'intentional” versus ”’incaerced” ), and Its us© does not 
contribute to clarity in this instance. -Tnilc the ttomoy 



General acknowledged that, “the ultlnat© deterickiation of 
the effect of Afrovln is a matter for the courts,”'*^ the 
opinion nevertheless purports to nil® on the decision’s effect 
for administrative purposes under the authority of section 
103(a) of the 1952 Act.*^''^ That section of the Iimnigration and 
nationality Act provides that the .'ttor'iey Cenoral’s ruJling on 
all natters of lav under the Act sliall be controlling' it doeo 



not, however, grant the 'ttorney ‘lerioj*?! po’/cr to 
constitutionality of statutory grevisione on the 
analogy fron prior cases. The opinion otatt.d* 



basis 



on tl»o 
of 



’'Indeed, Afroyiis doc£.‘ not reach, tiie 
questio?! of whether it isay be poasiblo 



a 
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' ’.mder r,orc circrj:, ctfjicva for rtlle.-tf‘riC'‘ 
to bo trancforr©d cr R.b!?n;lor.c;«’ 'sr'ithout 
constitutinf* a volmtary rel.Lnqalaljeent 
of tho stiitxis of citiscns^ilo. TIat que/- 
tton i-ust ftV,' It f’.'irtlisr co.ii’t dociatons. 



*.Yi<2or an:r of froyir. ^ , I c-.r^veT* 

it is clear tliat t*n act ^':lica does not 



.Indit'ldunl * s 



tran 



rennonably n?;nlfo3t ar 
fer or abandoa-iont of t*3 tlic 



"’tilted Jtates 5 f,nnot 
ex.-:)atriation. 



be. nsad© a bisiJ? for 



r.nlisteent in the amed forceti of an ’'allied ooriotr/’ 
vas ciiaraotorised as ’’not necessarily'’ evidonce of at intent 
to ab&iidon 'Siltei! Otates citisenshi.n. Thus, it rcoilns operx 
for administrative authoritios to nab© a case by cace deter- 



mination as to whether un individual lias ’’voluntarily relin- 



quished” his cltizenshiT), bearing in nirid that voluntary 
relinquishment is not limited to written renunciation but 



may be manifested by actions deemed exuatriativc under the 
/ct if they are in derogation of alleulmi'^e to the ■TniU'd 



States. It my 



short of rondsrin': 



suggested tiiat vfhil© this, directive otooc 
an act of Congress totally nn:"ntory tlirou 




>**♦ 



mero implication ( o . g , ^ 



Section 3V. (; 



> t'y \\ 

■•■ ’O ^ h 



Lt fails to 



appreciate the full Import of ' fro /lu . which ms a denial of 
the Congressional power to legislate doimtlo'^iallsatlon. 






Departaont of Itat© Position on tU«- '"rfect of 
ftfrovin x« lush 



/ position on the effect of ’ froylu airin to t:..at of 
the attorney General was ennomced by the 'hf>. Dc.^artrent of 
>tate in a statement wliich was circulated as an official docu- 
ment in the Cnited !Iations by the Pernianent Representative of 
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.0 ;nited rtRtos or. no Cctol'>®r I'X';. 
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wKr.^ 



cortdeKffilns Section 3^S'(a)(3) implication, '• 



more precis© appreciation of ■■ fro'^.*'im * 



’’Onr la*js conccminc the 3irciEr.stanceB 
indcr which imeric^-ns r.ay Iocs- their 
Sfiited States citizenship arc Interpreted 
hy the courts as cases cem before them, 
rach individual case must b® considered 
and decided on its merits. This Is 
especicJ-ly true because recent decisions 
of the 'tiitod States courts have held 
that ’,’hited States citizenship is not 
automatically lost by perforn;«ui'-^ of 
certain acts, such as serving In a for~ 
©ign amy. Loss depends largely on the 
intent of the 5u\dlvi^'^ml. ”?? 



Ths 



statement vfts 



circulated in rcinons*; t-.-- .cliery 



tlons luS-d© by th© r-emanent heproficntstive of th(.' 
^rab Republic to the "Jiiitod KntionjTs 



"I liav® learned with great concern »ncl 
astonisknent of th© official declarationc 
made by tho ’^ited States 'laliftzsy in Tel 
Aviv revealing tlxat '’hi ted citl3*nv 

could maliitain their imerican nctiouAlity 
even if they become citisens of I^recl mC 
enli.st in its amed forces. This m«nns 
tl'iat Inerican citizens can hsva double 



allecinncs to Israel and the Jnited dtates 
and tliat they can tab© part In uilltary 
aggress5,ve acts which Israel coweits 
against tho -r>rab countriea. 

The 'biited states, which Lps* continued 
giving its political, ©cono»tic and militstry 
aid to Israel following its a^iigressicn 
against tlie ‘;rab countries on, 7 If-d'"', 

cccmence-i today a new phase In its ^sslsi- 
tance to Israel threu,;!. thfr iolnlnp of 



i-iaerican citizens 
Consequently, the 



r*> 

* 



Israeli arup-i forcer, 
^it>»d ZtM to3 is con~ 



;ributing 



to 



tae aggressive vr>T 



Lch is 



being lGunch<#d 'or/ Isi'ael r.'^.ainut t!ic ’mb 
countries, a method which doe? not differ 
much from the n#*t’:cd by ’rhici 
dtateo bcguci its war in 
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), 



*nev dcv®lop7,Ci'it r-£pr9fcnt& a phase vh 
is fraupht with cvmt danger — * 



itndermincs the end«»LVo^ir 



t'J 



aiid 



raallaatio! 



t:x 



hi. 

*4^ V >i. < 



of a p@e.ce.ril sottlor.ent 

‘Ulted 
The 

sup-port of 



vhioh 
at the 



4-* fi} 4» ^ 



5.tt. 



t*.r 



ch 

of G*c*’ir*it/ 'lo'.uoil 
(iS'&7) of 22 ’icvenher i\h"\ .».& vxi«...v, 
pr«>3cnt ill iraderr:L"iins tliat r<i»ol'itlc*rt 
enclanfjorlnc', ;-oacft trirougX^ i-rovldiuip Isr«v4«?. 
vith arL*G and plnries and er' 20 ’n‘av;in£: 
ican c5-ti2enc to tah© an.s und^^* t.h© Xcr'?,c'’i 
f].as ai;Ginst tha /.rah people. 



Connttrins this cliars®, the -felted 



"t-ter '-cr'rnent 



lopresentativ© stated -In his circulated rel^-vaso’ 



"I want to nahe it perfectly clerr that 
the speculation tliat the 'felted Itates 
Government Is somehow ©ncouraglnn: .hfcr- 
leans to serve in fmy foreign ajaued for-je 
is absolutely without foundation. . . . 
Americans residing abroad in J'uror/O, tU. 
rdddle heet and elsewhere nay be subject 
to induction for military servlcw ■Ict;endin£, 
on the laws of tao narticulai* country in 
which they are living. If they heoye-n to 
have dual citiz**nship, other oMi^otlon'' 
nay bo involved, .-‘e ourcol'/o- iri-.ft 
resident aliCiCs. in alien who In 

our arrod forces coos not »ut*.>n* ticalh/ 
become a citizen i the ^ct of hO':nryhv' o 
citizen if a c,lo‘rly aepi.rati.. -rul O'J.ir 

view on tho ji tuition cf -. .*r,>aivs 
reflects this s?xd.© ld»e, Zac n*:r-> il.ci of 



nil. 



itar/ 



y. 



service yn t ior«c: 
ritish, feonch, Joi*.!!h»-nian, 



•rael' 



r>‘ 

-- Jl> 

5 



DO 



■t 4- 

acu.y 



eiciean or ojiywher© 4i,*:o vIaT':^ Cri»a-.r./ ro- 






lations obtain does not necossarJ 
of nerican citizenshi£>. 

I ^ck,'stze that Is no 

case: the lavs and interprets tion& on 

citizenship R-stters b*iv© ^on«r#,l 
bllity ai-xd no country is -,ccordcd nif 



special 



<!tat’is in 



t 



;d3 



r*3->-ct 



Because of the ,vjitcr«jiti-n extension z.£ 
Israeli nationality to Jews entering Is- 
rael with an iwilgrnat visf. (iul»v'’s the 




i 



of Israoll citlzcnr.hir nt tino of mtvy/^ 
p. clear, of dunl “icericrji £tnd Xurafli r.&.» 
t'lonalr has grevea up. In thw r.ost 

such p® 2 *souy, thouch li»*bl«! to in.l3.iter^ 
sewlcc. v<^r© sior« or n\\%o^^^tlQflZ.y 
deferrc'd tl:o I’*r*©ll CcAr^nr’or.t. In 
th<f last fftv ysars, I'iovevferj lucre** sine 
n‘-.inbers have reccJ.vM cal!!~up ucticee rju* 
Imve been obli^j»(i tc Sfrve, do9jlt<s‘ letters 
of ass?.stAjic© fron the InV^rs/ ‘.rot»:?t» 
frou the individual*, concerned, -"c h&ve no 
information on niirlivrs.’'^^'^' 



This rejection of the allegations and ©roplanation ves 
followed bv a Dopartnert of rotate ^'rcfcs lelccro on 11 'Tovenbe 



'^'lucstlons b,ave 'jc*«n r? Ised in the. lu.st 
few veeha rffordlni; tl'.c Viitod 
Cevemrsent ’ s policy vith re-t'y«ct ccrvic 

by private nor.ios:.n eitlronr- .In foreign 
MTiod .forces. 






X 



^ i .0 



x*easi>n tl 

,a. 



wit.uy ».» Vi aatter of pc-licy^ 
thr» Dey«>rt;sent of 'taie o^rosc* .. ei-vlcc I'.i 
foreign nllitary foroc-c is tl^t rucb ser- 
vice can. raise- s'erlous probjcis foi -:'ur 
Csoverruaent in the corKiuct of itc for^ifpi 
relatione, forx'lce In, fore.Ign military 
forces risks invclven^nt by '^nltcd 
citizens in hostilltlee with countriL? 
with which w€ are at 



.’.'tp tac 



recognizf- tliat «^aoh «tft« tt’C: 
authority to d8tero5ii» who sb.4*ll hw tntit7u? 
to its citixenchir hi' w«ll a» the to 

determine who, 'lihln itv territorietj ch»17 
be subject to cor.palsory r.ilit%ry service, 
however} th<* h©p'»rt’f<'^7it of 3trt*' >iop«.3 that 
individual .>ericsny .’^11 do f31 t!ct is 
legally yossibi© to avoid for^oign military 
service with its stttendant ris'^'n fur the 
ov®r-s,I.l .natlOTial .Inttre st rs ^tl.l ao 
personal •'welfare. 

The Departs-ent of ttat* If. f*ctlvel7 con- 
sidering whether then or© iddStio’Vtl 
that wight be taV.fen to srupp^rt ftilly 
the poi icy obj^ctlvcr -^f oci* ‘"zn^cr.Tfent cn 
this n&tt.fr.’*x 



Vs 



T'hoso Qxrrosslonjs of lolicy ’rltli rt-sord 

to service in foroisn nmed forcoa \r/ ''nited vtato.” cltizoa; , 
reveal a certain sense of frustration on the part of 'jjericen 
officials in dealing \</ith a most sensitive x>roblem in for©i,"n. 
relations, ucetlon 3V9(a)(3) tJie ^ct remains oa 

statutory law, its foundation has been gravel/ inoaired by 
■^■.frovi-a . and enforcenent of it admlttecliy luis the aopcarsne*- 
of futility. This attitude is ovldcncad in tho ^'tate De--art~ 
ment releases \;hich appear to concedo t*iat the statutory pro- 
hibition of forei,';n tillitar/ sei^'lco is unconstltutiorial anJ, 
thorefore, unonforcoablo. In this ror.uoct t’.io 'into Depart- 



nent goes beyond tho position assarted by tho 



V V/ V 






in his tplnion, which rsquirocl a case by case dotarnination 
of volujutary reltoquisteent of citisonrhlp on ti-.o bs.sls of 
acts in derogation of allogicnc© to the nltod -"tatec. To 
tills extent, the positiais of two 3nokcr*acn of the executive 
branch of government are inconsistent, .'hile the ^tat« '.’ot art- 



nent approach does not contribute to the allaying of .rafc 
apprehensions concoming ’Jnited Ptates intentiortc. vis c vis 
Israel, it docs, nevertheless, represent what Is uorha;-*s 



nore accurate reading of wliat .'.frcvlm actually held. 

D Arab nisconcoptions on the Ifesis of '.frovir, v. Ins- 



Coupled with tlie apparent mr?illl 2 v:noas of the ''liti-t.*. 
tatos lovcmncnt to enforce ‘'cction 3V9(9-)(3) of tho I -rnl r.ra- 

thcre in a "'rofo'xnd uLsnaidorjtiUviin^ 



tion and ustionality Act, 










HIJ 




• M 







J' 



*jTi jwct cT ‘ra’.i j'.^Yvrn.xr;\.3 ol* %h'c W.:!.*'! tiiC. 

decision In ..frovira 2* Ci>nt».ry to ,r*ib ull*,-ciiion.& 

tixat tha cf.so rsYora«?cl .-^rlor "tatits l*v 5ai order to 

perxit -'nerienn citizens to fight Oii, the itie of I^rac*!, 

' froYln ¥GS conccmol solely vith run.d<'U”'::it'if constltntion.o.1 
Issues snd vas doc5,dcd In an ar^ia which -^ould head foreign 
policy considerations to be extraneous to ti.ie dcterrlrif tion 
of such Issues* ”ar froci being Intended as pji eiieourngencnt 
for '.101 tod State; citizens to join Israeli arsed forces, the 
case represents, .Instead, the current prevalenc*: of esne view- 
point in a long debate in the Sapreae Co.irt over ti».c 
of Federal legislative power, •'itli I’egard to tl.c iTRtg-^’atlon 
and :^atIonaiity let, this dcKrte bog^n vith tl\€ dijsont of 
Justices IJlach and hourlas in . '^■c. 

peregrinations of tlrls dcl>*t’;r. V.vt betn Gutr.i’xd aiovo'. it 
is possible to ebserv^G hoo th* itc celled #.ih-t'r- 

ents among tlie Jurtlces of tht r>u‘3rou« ^t-ourt .uitil it 
able, finally, to oonuand a iRre uajorit/ in . 



Fssontially at Irene in the ■frovl,'! is 11 rtach 

of the federal legislati\^e yo'.'er. '"ndor thx nit'-’C. ..'tJttes 
Constitution the powers of t}ie feder’al r-ovf,rnj:r.*nt cro apocif- 
ically delegated; those povors' not d«?vO£ated, aor prohibited 
to the States by the Constltation, arc re.ffsrvrl to the <!t.‘-:tcs 
or to the people under the fenth «?.o::direrit* It la true tiiwt 
the Constitution does not sr'eclf.lcf.lly ir«~nt to the 
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Govemaent the power to determine the grounds on which a 
citicen laay bo expatriated t yet it is equally true that 
certain powers are inherent in the federal Government ns tho 
voice of a sovereign nation in the world coespunity of sover- 
eign nations. One of these inherent powers is, indeed, the 
power to regulate foreign relations, -diilo t)\o history of 
Constitutional dovelopraent In the lilt»d .*tat*s luas been one 
of expansion of power i.n the 7eleral area, each step in this 
expansion rias been acconapanled by deliberation and deb4te — 
some of it controversial. &o it is in the case of feder*l 
legislation of expatriation. 



In determining an issue of constitutional the 

Justices of the Supreme Court are called uuon to interpret 

the language and purposes of that findamentf 1 lfiw ia -rriving 

at what they conceive to be its dictates. If, in the opinion 

of a majority of Justices, an act of Congrtss contravenes the 

principles of the Constitution, that act must be invallciat&d. 

' The right to doolars a law ijsnconsti- 
tutional arises because an *ot of Con- 
gress relj^ed upon by one or tho other 
of such /adverse litigant^ oarties in 
deteminlning their rights is in con- 
flict witti the fundanentiil law, 
exercise of this, the most important 
and delicate duty of this court, ir 
not given to it as a body with* revi- 
sory power over tlic action of Co-igross, 
but because the rights of the lltigcnts 
in justiciable controversies require 
the court to choose beti-.'een the funds»- 
nental law and a Iv,” purporting to be 
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•‘enacted within constitution?.! author- 
ity, but in fact beyond the clele- 

e;ated to the legislative branch of the 
goveniaent. '“lOI 

In declaring an act of Coni:ri.cs unconstitutionrl , 
it is not controlling upon the buprosie Oourt that tbe act 
in question was prompted by reasons of gs***&t merit or not. 

Tne foreign policy implications are extrameous to the issue 
when confronted with a constitutional prohibition of ''ederal 
power, /hen Federal power is found to be ladling in a cer- 
tain area, the Necessary and Proper Clause perforce lias no 
field within which it can operate in tliat area. It is this 
aspect of the decision In ^frovln x* which has been sis- 

cons trued by the /.rab nations. 

Certainly the opinions of individual Justices OBy 
differ tsarhedly as to the mandates of the Constitution as 
applied to the reach of Federal legislative power. ?he 
contest over the Federal power to legislate ojLpatriatiun so 
illustrates. In an area of law as oocn to interpretation as 
expatriation has proven to be, the co%r.eut of Mr. Justice harlfuc, 
that the decision in * frovirn reoresontr • little sore . . . thA’i 

lor: 

the present majority’s own di.stasto for the exoatriation power,' 
strikes a note of particular validity, fv© dlvortjcrices which 
occur, herwever, r€pre.scnt differing concepts of or^r fandamentnl 
law and the social compact upon which it is founded j they do 
not reflect a choice of differing foreign policy gosls. 
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A. Custonar:^ International X^aw 



Withdrawal of nationality by the unilateral act of 
a State, and resultant statelessness, is a well known occur- 
rence in public international lav. TXi© ri»ht to denrlv© a 
person of its nationality is a right whloh inheres in a 
State by virtue of its sovereignty and exists virtually 
untraismelled. -roatriation In the sense of loss of citi- 



zonshin existed in Xlonan law in coanectlon •’flth th« yonal 



Keasuros of banishment a:id deportation; In tho nineteenth 
century deprivation of nationality was juost cousconly c.sio- 
ciated with penal measures ejr a consequence of conviction 
for certain crimes. ; t present, on a comparative Imsis 
it is possible to discern various grounds for deriatloncll- 
sation and nodes of effe'Ctuating it which are cookom to *i!f-ciy 



systems of municipal law; there is, however, no uniform 

practice in this regard. 

’■A nivaber of grotinds for denationalisa- 
tion have been cremted vhicXx are common 
to many systems , although ono cannot 
speak of uniform legislation. lioreover, 
legislation varies from country to country 
as to whether loss of nationality results 
automatically, by operation of lav, from 
a certain act or conduct (which may also 
consist of an omission, e.g., fiillure to 
register with a diplomatic or consu3.ar 
renresentative ) , or whother e decision by 
a judicial or ndminictratlve authority 
required. Mthin different ■’>t!ite'=' the Imw 








I 




’’varies to the extent of providing for 
automatic loss of nationalit:ir on certain 
f,rounds (for instance, entry into foroi{jn 
nilltary service) and for deprivation by 
£Ui individual act of otate only on othpr 
grounds (suf'h as disloyal conduct).”i'’^ 



The existence of this oower of ’milatcral vlthdr^i'/rl 
of nationality by a Btat® naturally gives rise to tlie e.oectr« 
of statelessness, which lias ^^articulurly distsistefal ml ser- 
ious consequences in cases of mss denationalisation, c'lch 
a mass denationalisation occurred following the -lusaiian 
Bolshevik devolution when Soviet l@j?lslatlon provided for the 
loss of nationality by nationals rcGidlng abroad who hod op- 
posed, or v?ho were considered as opposed, to the nev rfiglne, 
Glnilar mass denationalisation occurred as the rcxult of the 
racial policies of Kasi Germany when lerman Jev^s residin': 
abroad were deprived of their nationality by virtue of a IfVl 
ordinance. The decisions of municipai courts as to vlietnor 
such foreign denationalisations will be given ©ffoct vltliin 
their jurisdictions have been varie-d: in some instances a 
determinative criterion has been v/hether the forati! state 'ru'e 



recognised the expatriating state 



1 Ci"' 



>> 



In Great Britain and the nited Gts.tos, stutelo-ssnesG 
as a resu2,t of donstionalisetlon appears to be recognised. 

In the case of Gtoeeb v. Pnbl ^.c IritioL IKrriCCry 

Division held that s. former .-bruss-ian naticiai, -AiO had ob- 
tained di9char!5e of his Prussian nationality, hsd resided In 



m 







nzl^nd without obtaiuln^j nc turalizatlou, anJ siio, rfter 
deportation in 1913, turned to 9©r':any to reside, v/as 
not a Goman national /noac nroperty situated in Great 
"Irltain vras subject to ohar;;;e under the f'rder and Treat/ of 
Peace following .’orld Vaix I. The Court, per lord HussoT.l, 
stated : 



”,,.opon consideration of the &rgtaiaentc 
addressed to me G!id the statutory onact- 
ments before referred to, I hold that th® 
condition of c stateless person is not a 
condition unrecognised by th® r;iunicipal 
law of this vio’intry. . . , *.’hether a oerson 
is a national of a country ciust be deter- 
mined by the municioal law of that country. 
Jpon this I think all text vfriters are 
agreed. It would be strange v/ere it other- 
wise. how could the rutiiclpal law of 
England determine that a person a na- 
tional of Genr*any' It night determine thj>t 
for the purposes of IngUsh municipal iJiw 
a person shall ba doeued to ?3® s. notional 
of Germany, or shall be treexted as If he 
were a national of Geri^anyt. but the.t would 
not constitute him a national of GorDsany. 
if he were not ruch accord ins th® muni- 
cipal lav; of Cemany. In tr^ith there ij? 
not and cannot be 45uch an individual gs •>.. 
German national accordlnc to ■'ngllch 
» I'X 



the relator, a 

former iustrisn national living In thx kiitcd Jt?te«, h\.ld 



not to have acquired Germau nationality by virtu© of Gfneny's 
absorption of Vastrla Inasnuch h« vws a non-i’Gc;ld»*nt of 
Austria at the time and had never ayreed to eccept Ger:it.n na*- 
tionality. *s a stateless person, ichwarzkoyf .as not nn cneoiy 
alien subject to internment under a ’nited .tales' statute. Tw 
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court stated th»t ev**ri if CcLv;tri:lt'Oi>f obtained "'-ers^n 

citizenship by virtue of the armexatioii, he voiQd have, lost 

it by virtue of the 19^1 lav dem tlonellzins Jevs living 

abroad. The court opined further: 

*‘TLere Is no public policy »f tl.ls 
country to j«reclude an h-aericr-n 
court froej rcconnli.in,':; the pcr.’or 
of Geriianj to died?.!?. GcJumrzh.opr 
as a Cewiin citizen. ' 101 



This gt.^tciront by the 'lecorid Cirr.ilt ''’ourt of 



Appeals 3.S In line ••dth tW dlctu:a of t .'.'.*rlcei 

case in the field of rjid :ltlzenclAp “« 

I y 






. r* V « 



'iror can It I)« doubted that It is the 
inh«>ront ridlit of csvery livi*:"'eniont 
nation to determine for and 

accorclLng to Its o--ic "’onotitution afA<l 
lavs, vh£.t classes of persons 



be entitled to its citisonslvip 



!r-: r. . 0 



Primarily "Skotivatod b/ a dagir© to avoid th© incidenco 
of statelessness, various vrlters liave s.ttampted to «stc,blish 
the existence of rules of international lav restricting the 



right of States to citbdrav ruttionallty U5i.l3.*t* rally. The 
evidence of rtat© practice and judicial dccisio.i* as to th; 

T 

existence of au-'h r‘.i3.50 h: to the contrary, honor* <T 

’'It is sifriiit^d tlUst thf. v.’ovj of tho;-s^ 
viio have tried to e;itablish as r. nr.ndstory 
rule of ereic ting Ir.v muiit c.'n'tfilnly 

be regardc-d as » flo’.mcl and dealr.'-bl© rule 
for the fut'iro, find no J'lstiflcf' tion in 
the present state of int«^rrmt tonal, lav. 



J( 



’’TJeithcr tho vtcv' that, denational ioa.t ion 
is inconsistent with international 
because it creates statelessncf s nor the 
vicTrt that it encroaches upon the ri:ihts oi 
the individual finds support in tne ruxec 
of international law. otatciessness 
not inadnlsGible under international xav—* 
sXtlioun^i it niiny coii5icici*0ii unclos-^.r'^iuxo# 
The* long-os tabli shed doctrine that indi-^ 
viducils have no rights under the ©Ji.xstinfc, 
law of nations is subject to cMUence 
today* but it can hai'dly be aainoainea 
that there are any rights attributed to 
individuals by present international law 
which are infringed by denationalisation 
as such. The objections raised agaxns-c 
loss of nationality by unilateral act of 
the State only, or even only against ae- 
nationalisation on specific grounds, are 
inconsistent also because, for the purpose 
of Judging the admissibility of denational- 
isation under international lav, the ^me- 
thods and grotonds of loss of nationaxity 
according to aunicipal lav are Imaaterial. • 



3. International Action Respecting .Statelessnoss 



Over the years numerous attempts have been nad® uo 
create international law governing loss of nationality throu;;h 
the conclusion of bilateral treaties and multilateral conven- 
tions on the subject. Cf great lupo*tance in this regard is 
the v;ork of the Hague Conference for the Codification of 
International Law of 1930. Although the Cornmittce on Jation- 
a3ity was unable to formulate any gcncrall:^ recopnised. orin- 
ciples upon which nationality might be obtained or lost, 

the Convention Concerning Certain ..Questions Relsting to tne 

1 X3 

Conflict of Rationality and three Protocols thereto, 

which were adopted at th© Conference, generally reflect an 
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effort to eI3.iainato or reduce thh occurrerct of stateless' 



ness. Articles 1 nnd 2 of the Convention, nevertheless, 
concede the traditlouGl right of a 3tate to deterr^inc its 
ovn nationals. “■ Ahlle upholding this tradition*! right, 
the Conference was nonetheless aware of the difficaities 
which unilateral State action with regard to nationality 
questions could create, and, in the Final ict of the Ilagu* 
Conference, Sections I-VIII (13 Harch-12 'pril 1?30), the 
following reconaendatlon was icadet 



'"The Conference is unanimously of 
the opinion tJiat it i# very desirable 
Chat States should, in the exercise 
of their power of regulating q:estions 
of nationality, rnal:o every effort to 
reduce so far as pocsibl© cases of 
statelessness , 

Ind that the League of Hatlons 
should continue the worh which 
it has already undertaken for the 
purpose of arriving at an interna- 
tional settlement of this l:iiportant 
natter. ’’H? 



!?o action was taken pursuant to this recosmTiendstion 
by the League of nations. However, conteinporaneous with the 
drafting of the 'Sclversal Declaration of Ughtc, In 

19^7 the 'Tnited Nations CoLii 2 As«ion on Hurian lirlits adottei a 
Resolution on Gtateless '’ersono in wiiioh it urnced thnt the 
'Tnited Rations r.aks recoenondatloiic to tteober states concern- 



ing the conclusion of conve 
'nited .Nations Itself give 



nticnis on n*tio.atllty, tlyi't the 
consideration to the lafo’’ st-stus 



< I f 



if 





of statolefi .5 porjoia, particul^i’ly their ani fociel 

protection and their docn’jontetion.'^^ ' Vollowln^j ■*:his 
resolution of the huusn '’i^hts Cornisf ion., the 'United ::e- 
tions tcon'OPio and focitl Connell roqnest»-‘l the Cooret'-ry- 
General to ^uilcrtah^ c, stv,^y of stAtelesen*^e , ••ipon 

receipt of that report,--? appointed *.n Z21 ’^oc;:ritt^« to 

prepare a draft resolution on the sublet, .‘.ccordingly, on 
11 August 19?0, the Econonic and Cocial no’incll adopted 
resolution 319 nill('CI), entitled hesolution on l-rovislons 
Gelatins to the Problosa of Gtatelftssnosc , ^hlch, anonq other 



roconaendations , invited ftates*. 



'•...to eranlne symoatheticall*/ appli- 
cations for natural izat ion submitted bj 
stateless peraono habitually resident Ir. 
their territory suid. If necessary, to 
re-eza^alne their nationality laws .•/:1th a 
view to reducing far ac •'■oGslblo thu 
ruxnber of ca«es of state*' «'.'tsross created 
by the operation of su*^h lavs?.,,” 



Resolution 319 



oIII(XI) 



further re-iu*fcSted th#?' Interne- 



tional T.aw CorsTiission to imdertahe the :-rcnaratIon of n 'draft 
International convention or oonvcnt5.onr for tho eli!*’i.nr.tlon 
of statelescncss:'' this roquo^st was convir/ed to the Co’.xdsslen 
during its third session In 1951. Iho International ...a.'/ fon- 
nission liad previously selected tlie topic of ’’nationality , 



including statelessness*' as a sub^Ject for codification at its 
first session in 1949, but no special priority liad been given 
the project. At its fourth session, in 1952, the (’’opsnisslon 
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discussed a vor;:in,3 Svatolesf-neijir vfhica hr*.l b'^rn 

pp©pai*@d by feXiO bpsci-fiX ’,apport«'Oin’ oti tilis "fcopXcj C« 

Hudson* ?ollovlns this discussion tlio '?oij£L.issiou rsqucsted 
the newly appointed Cpecial Haoporteur, boberto Cordova, to 
prepare draft conventions on the reduction and on the eliri- 
ination of future statolessnoss for consideration at its 
fifth session. Two draft conventions, one on the ellminc- 
tion of future statelessness, and another on the reduction 
of future statelessness, were adopted by the Corainisslon at 

the fifth session in 1953 ? transnittod to Governr.cnto 

^ 4 . ^20 
for coanent. 

Fifteen Goverrraents suV.dttevi their coj^s-aents- on the 
whole, I’^ost of these Ctates favored adoption of the nrlnciplee 
expressed in the ’'reduction convention’’ i-2thor tb-.n the 
"oliicination convention' , inns.rich the fora&r acaearecl 
!3ost consistent with their domestic n:>-tional«.ty legi^-^^tion* 

In partlc'ilar, there was objection to the limitation or denic.t. 
of a Ctate's right to deprive an individual of its nv.tionaj.ity 
through unilateral action if the Individuox woj.id tlicr»ib_c b*- 
rendered stateless. /*s stated in the reply fron th «3 . i^rrrirnsrt 
Jelogation of Australia to the "Mita'i ’(ationo* 'it vou?d 
appear to be out of the question that o person should able 
to escape deprivation solely because he had no otlior nction- 
ality in adcUtlon to Australian cltlzenchip. Tho '"ana- 
dian Govemnent states, In a 'iote fros tho decretarr oi ^tate 
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for Ijctemal Affairs dated 1 June 195^- is not tnour;nt 

that statelessness should b© avoided at all costs and the 
Cenadiaa Government aould be reluctant to a^'anuon its right 
to deprive disloyal, naturalized citizens of their Canadian 
nationality by vay of penalty. The opinion of tho 
Egyptian Govomrsent was set forth in a Kote from its - erita-. 
nent Delegation to the ""^litod lations; 



”Th© Egyptian Govemnont does not 
approve of any limitation to l>e 
posed unon its right of dopri\>-ttio.Q 
of nationality as a piintslment ’oecause 
it considers the State the most conpetont 
authority to decide on acts which tlircsiton 
its internal securlt;^' or its economic and 
social sti’ucturc.‘'12j 



Tho Ketliorlands Government tooL e:ccoot:lon to vhnt thOA 
interpreted as an ’ unintended restriction’' on the article cur- 
tailing or denying a State* s right to deprive a person ol its 
nationality, but they did not concur that the rlgnt to coi>rxve- 



of nationality, even with resulting statolecsness, 
disallowed in all cases: 



should 



nc 



”As regards this article X'ticle 7» 
eventually Article C in final draf^ , 
the- hetherlands Government likewise 
prefer tho second draft /the reduction 
convention? as the stringent provision 
that Gtates are not allowed to deprive 
their nationals of their national. ity 
by way of penalty, if ruch depr?:vation. 
renders thon stated, ecs, is qualified by 
orovidinc tliat an cjrccption can ’:o r^aao 
in caco such mxtiontilf voiMn.tj'r'.lly ent^r 
or continue in tho service of a foroirr. 
country In disregard of an pro- 

hibition of their -vtatc. f^irti’cr ^ae 
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*':et’iorlanis Governiient hol<A 
tliat tho expression — ’'by 'fiLj of -'cxi- 
alty” Imolloi: an ;ir intended ro^triction 
of the article*, therefore th® fovemneit 
would suGcest to delete th«so words. 

This also aonlles to tho second araftj 
as in many co-mtrles — and cei’tsinly 
in the Netherlands — deprivation of 
nationality on the of cnterla’ 

or continuin'^ in the service of a for6-:3n 
State is not considered o p^onitive 
sure but rather the lofjical result of tne 
fact that the person concerned es Zslc/ 
evinced a degree of loyalty to a forolfjn 
State which is incompaty>i© with his 
or i g inal nat i onal i ty . 1 



In a Not© fron the hnited States hiss ion to the '.til tec* 
Nations, dated 20 April tti® *'nitod states novcrnr.ent 

expressed its doubts as to the desirability of clealinG with 
the subject of statelessness by internstiorial convention. 



jr* 



This attitude was expressed as follows* 

’'This Govcivinent roalixos tiio hardships 
resulting to ?!ia.ny people fron statoleso* 
ness and tho Importance for Govcriricnt'J 
to amend their la^'s to ellmlnste or 
ducG as far ar. possible tho ano'ait o 
statelessness which results from tliO 
operation of such laws, lovever, there- 
is a question whether such elininctlon 
or reduction can best be accc»,\p}.isiied 
through the nedium of an Ixitornational 
convention, concluded within the frauo- 
i-;ork of the ‘Ihitcd Nations or tl'irougn 
appropriate legislative action of lndi~ 



vidual Governments talreri pursuant^ to a 
recomraendatlon of coise organ of 
’Jhited Nations. ’1-5 



tfit. 



lith respect to the draft /rticle 7, uhich 



would nG/.atc 



a state’s right to deprive of na.tiona.Iity 



’•by vay of ’•'enalty* , 



th© -Ini ted 'tnt©3 i.'ote contimiedi 

'•This article, as It ppr>^arvi la oith^»r 
convention, is inconsistent -.flth nlted 
iitates laws, vliich ±}\ several Instances 
provide for deprivation of runtioticlity 
"by way of peimlty*' , regardless of whe- ^ 
ther such deprivation rendars the indivi- 
dual stateless, '.a 0 j:aaples, th^ro na/ 
be cited treason, desertion '^nd draft 
evasion, -’’ith regard to the second 
oara?;raph of art Id© 7 in the draft 
Convention on the leduotion of '•‘■^.iture 
dtateleosriess , there is nothing in 
'ihltod dtates law which roqulree a ju- 
dicial orono\u-icenent before nrtionallt/ 
is lost, although nroceduros hsve been 
established vhoreby ^erGona who i;avo boo;'! 
held adialnlstrativoly to liT.VJ lost nation- 
dlty msy Jiavo tl.c adtcinlatrotlve dctc-^^- 



nlnatlon reviovo-i -n” tha cojri 



3y citing ody ’’treason, docorticn '"nd dr^-.ft •.v»'Sia*P' 
r.s examples of grounds givlnc rise to dor rive tlow riotlon- 
allty wav pr -nennltv < tho "rnitod Itate* leaves uns'»=/cif led 
the status of th© seven other grovaids for loss of riritlaan-vit/ 
under Section 34-C(a) of the Isaal.^rstion sue ’fotiounllt-/ ct 
of 1952.3-2? It may indeed bo said titat these soven qro-aidr, 
among then unauthorised service in a foreign anied forco'^*' 
and votLng in a foreign political oloct ion, do not con- 
stltut® deprivation of nationality as a penalty, I’at, ro-thor, 
sirip3.y ascribe certain consecjuenccs 3.ogicnlly fol-,.owln»r uron 
certain acts, comnltte^l without coercion by a citizen, '^hich 
Indicate less than a conp3eto allegiance to the liitod 
( '< distinguishing factor beti/ecn the tlirac <?tatol .gro-'indt and 
the romaining seven is that treason, desertion .M’id draft 
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evasion, are s.13. offon^es proscribed arid p'michtKl und«r 
other statutory provisions — and the imposition or 
of nationality constitutes an additional '^punishment” Tor 
the offense. The remaininj seven gro’rids irndor dectio .1 
35i-9(a) do not give I’iso or relate to any sri*’J.nal coivbnt.) 
Therefore, those seven gro'-ads for loss of :naticns,lit‘'’ vhlc-* 
can be construed as not constltutlns a rcnalty would fall 
outside the limitation imposed on a r.tatc’s authority to 
expatriate by /Article 7 of the draft convention, '"nder ouch 
an interpretation, the Itates vould retain Its pover 

to ©xp&triat# an ’.nvillin^ national by imilatcral action. 

It vans just such a 'loophole” v?hlch the tCethsrlsinds Ir-vern- 
Eent sought to avoid by its proposal to delete the vorls 
’’by way of penalty”. 

’t its sixth session in the International 

Coraission discussed the observations of Oovemmonts «*jd 
redrafted some of the articles of both the ellm.lnation anu 
the reduction conventions on the basis of tlieir cormentr. 

In keeping with its essential purpose, the proposed draft 
for tho Convontion on the nininctiou of ^it^irc •'■totoleo*.near 
fox’lmcl© th© doprivatlcn cf notlonality by t. 'Late, ’"by 'V.'' 
of penalty or on any other grc’ind' , whenever such 8cti-c*i 
would result in an individual bococing st&tslesis. 



Tho draft Convention on the ru>iu>'*tl'Wi of "'"ivare 
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statelessness pomitted a State to deprive a nataralixed 
person of his nationality because of realdenc© in his 
country of origin for a period specified by the IfkW of the 
naturalizing State, and also permitted the denationalization 
of any nationals who voluntarily entered or continued ’in 
the service of a foreign country in disregard of an exoress 
prohibition of their State.” Deprivation of nationality ’"by 
way of penalty or on any other groimd' wao prohibited >rfhen 
statelessness would result except in the two specified in- 
stances. 



.^Ince some “tates had indicated their preferonc# for 



the reduction convention while others had expressed no prefer- 
ence, the Coc^alssion decided to submit both draft conventions 
to the General Assembly in order that that bod/ could determine 
whether preference should be given to one or tlie other. The 
drafts were discussed in the General ■ sseaibly's Gixth (Legal) 



Committee during the 195V -ession. The Committee deterained 
that ”the time was not ripe” to discuss the substanco of the 
conventions, and that the positions of liember itater on the 
matter were not sufficiently ascertained. Cn the basis of the 
v«lxth Committee’s heport, the General ''csenbly, by riesolutiori 
S9G (IX) of 4- December 1954, expressed a desire for the con- 
vening of an international conference for the purpose of con- 
cluding a convention on either the reduction or the climinction 
of future statelessness as soon as twenty otates communicated 
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to the 'ecretary-reneral their willingnory to 
in such a conference,^*^^ 



After the la:;»so of almost five years, the ‘'iiiited 



•Jations Conference on th® ritmlnation or ’Ncduction of 
jtatelessncfls convened at Geneva froii 2^ March to 1? ’.r^ri-I 
1959 with thirty five states participating. The Conference 



adopted the Internatlomil Coamission’s draft Convention 
on the Reduction of I\iture Statelessness as the basis for 



its discussions and formulated provisions for the reduction 



of statelessness at birth. There was no agroedent, however, 
as to the limitation on the freedom of states to deprive in- 
dividuals of their nationality in cases where to do so wo-old 
render the® stateless. Accordingly, the Conference reconv«;n.od 
in Hew York from 15 to ?S ivagust 19^1 5 with the participation 



of thirty States, and adopted s Convention, on the deduction 
of Alta teles sness. The Convention was opened for signetur© 



from 30 August 19^1 to 31 "ay 1962, and will enter force two 
years after the date of the deposit of tl.i© cijrth Iri^tr'Lacnt of 
ratification or ©.ccesslon with the iecrotnry-Ccneral. -.he 
Convention has not yet com© into force. .rticle 9 of the 
Convention prohibits in broad terms the deprivation of nation- 
ality on ’’racial, ethi^lc, religious or political groimds*'?; 
however, it is '.rticl® 8 which dc<?ls essentially with the rt^ht 
of a dtate to deprive a person of its nationality, luch a 
right is retained by a State on greatly narrowed irround^' 
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1. u Contractln*" shall not doprlve 

a perjion of its nj 5 .tlonc.litj' if *Uf‘L de- 
•privation vould render hit! statt-less. 

2. dotvithstr.nlin2 th<’i 'rovlitoiia of 

\Te.gTsxph 1 of this v person 

be deprive of th« nationality of 
a Contracting St^te.' 

(a) In thk clrcunctancec in vhlchi 
under oartfcgraphs and [J of 'rticle 
/% it io nerrsiC5ib'’,e tlir.t » oorton 
should ?osc his national 
(b' where the nitlonalltj >o,t been oh~ 
talnod \rf nisrcnraycntati.of* cr fra ’'id. 

3. I'otv’ithctandint nT.-yvisi^a of par*.*- 

graph 1 of this Article, c- Coiitr-v't-Lic «t4te 
rtay retain the right to dcprli^e a ■;ei’Son of 
his nationality, if at the tl^'-c/ of i lj:n<nto.r?, 
ratification or acceesicn it soecifies 
retention of such ri^ht on. one or u.orG 
the following grounds, be in/; grounds <K'i st- 
ing in its national lav at tine 

(a) that, inconsistently with hie duty o' 
loyalty to the fontractint; .Itate, th*. 
oerson 



o V 

iTv’f’’ 



Ci) har, In disre^«rd of An cK*>roS'e 
prolilbltion by tho Contri-ctine Ctate 
rendered or continued to rc'ud^'r ser- 
vices to, or received or continued to 
receive emolucients fror*, another .'tivto, 
or 

(li) has coriducted hl’tiseif in u rsanner 
seriously urejudicl&l to the vital into 
«sts of the Ctate 

(b) that tho oerson Iiae taken an oath, ■"'r 
pade a forr^al deciaraticn. of alle^^ipnce 
to another dt«tc, or given definite evi- 
dence of his detenninatlon to repudiate 
hlG allegiance to the ■'’ontractlng ftete. 
U-. A Contracting 'hall not exercise ; 

power of deprivation ’^emitted by oarugrachs 
f or 3 o* this Article excapt in jrccordano." 
with law, which shall provide for t]i« '*rrron 
concerned the rli;ht to «. f/.ir he?rip«; by a 
court or other Irido cendont body. ‘‘13' 



lion, and if, the (Convention 
cssness does enter into force, -■ts 



o<.i th'T '‘‘.eduction of 
prov’tslou# wil L re'freeont 
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> 1* itfit:* li' **jo 

V/ dtfitc "M'l rtvjipd ';:■ 'iu-ifU-.T.* viyidi’-.’-rtl of 

nationality. •.» ; ■ rf»t->r-..r*: j *;t5P.ton..r'/ ixU'rn.».V.ori^ 

law in'"oc<3t no f/Toctiva 0 *-. th» fri^«doTj of actloTj, 

of States in natters iffectiti^ )f thsir nationality. 

However, even if the -nltol %t^tes- fho-uJ. ratify the ,:tro'. o?ed 
Convention, certainly Section th.@ I'^.I.gration 

and Katiorulity let, forblddins inaatUorlsed service in for- 
eign arnied forces, voald fall witlln the OT.cfr^tlQn provided 
in Article B, p.aragranh 3(a)(i). 
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A, 'Tistori'.7al 

.■’rtiale 1} of tho '’nivcrsal DocXaratlon of litzc.n 
Rtc^its online la too a to a nationality 

”1. tvcivono Imn th© right to a 
nationality. 

2. Ho C 310 shall bo arbitrarily 
doprlvod of his nationality 
nor denied the right to ^ 
ciiaagc his nationality. '• -3, > 

Tliis DGclaratlon, udoptotl by resolution of tL<’ liltod 
IJations Cfcneral '.ss«-3bly on 10 0cc(3riber 1040, ntanXs forth as 
Q pronouncecent of basic husum rights and freedoms vliich sv^rve 
as a standard of achicverioat for all nationfl.-^ -*'■'' .’Lilc not a 
binding international agroeront or a codification of eylstlrig 
international lav, tho ^biivcrsal Doclaratlon yo8ro«;ses a choral 
force In the vorld at largo which grows in strength ’^ienovt?i» 
reference is nade to its terns ns a source of inspirjition or 
guidance, Cuch occasions hove been freq'tont since 



In procialaing as a standard tho right of everyone” to 
liavo a liationality tho "^ivorsal Declearation soeke to loosen 
tho human suffering - or at s nlnirAin, tho hardship - ”vMeh 
confronts those persons \*!io must oxist without the protection 
of any State and who isay enjoy rights and privileges only at 
sufference in the country where they aro sojourning, ’ndor 
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conci«?ts, .itetos L,wo >^en tJio 
subjects o? intematimal Isiw, since it is only a "tat# 
which has capacity to suo In an international tri>ntial or 
which lias th® power to protest tlirouivh diploUfctic cl'i&nnols 
^hilo these traditional concepts have been chall€a:i*/d in tfci;- 
modem ago a ciore tnoluoive vicfw of the partici;»»nt5 In 
international law,^3*‘"> the tio of nationality rc^^ins th.e 
foremost protection for the individual lii th« intcmationd~ 
arena. 

’■'not fi'cauontly, the dlcabll itlos resmltiJic fry" rtrte- 
lessnoss liave befellen tJ'io Indlvid'anl throw *L fto of bf? 

o’rn - eitlier Ue 1ms been rendered statolorr ly joliXto^l 
vicissitudes, or by the Imppenstanco of the ^:acc of M? iilrtn 
find of his parentage* Cj,assically, natlonai-tty at birth oc^' 
lieen deternined on the basis of the place of birtn ** f, 
tcrial concept, the :lu£ .gioll i or on tiwfi baSiS of tne imtirto- 
ality of the parontrs - a peimonality concept, tu*» jiLiLdil'l-iu* 
•riras, a child born in a territoiv which renso^iilzcc tlx iij„r 
■■>ani'Tutrils e:cclusivaly, of parents \fiionc mtional stctc 
exclusively to the MLi? yo’i3.d be statelcsf:. 

Yet, in cir-inciating tli« right of an indivldut:’ to :«-vc 
a nationality the Universal Seclaratioi doci; not ''sll for r.it* 
denial of the richt of a State to donat'.onallsi'* £ 

of Article 15, which qualiflei para-rrach 1, rcri’lrar xr.y tKc* . 
’■_S7o clwill be arbitrarily deprived 



of hlfc n»tiar.su I tr. . . 
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(en^'-laasin in GnaDina.tlon of tUo r,vyt.ii*‘ of 

the edoBtion of this langua^o be necossa?/ f oi* a i c.d/ .- 

quato appraisal of its significanoo. 



In the Preface to his 
the Ti.l<Thtn of Sir Horsch 
victlon that there existed an 



book, International '<111 sX 
Lauterpecht tscor^ssed Ills ccj-.- 
iKpirically dentonstr? ted need 



for a declaration, of the fundaneistfl rights of tnsu 



’ In the course of the second '/orld lar 
’the enthronenent of the rights of mn’ 
VOS repeatedly declared to constitute one 
of thf/rjoior purposes of the var. I he 



great ccxitest, in vdilch the spii^itual 
horltago of clvlllzf^tlon found Itsel^f in 
ttortal dantcer, vas ir.;5os»^, upon t!i® vorld 
by a .;?o'ver vho#o very oscojice ley In tlx. 
CtBnlal of the- ri^:hts of n&n ez a^uiinst 
tlie OKininotence of tho ftate. That fact 
added veight to the conviction tlmt an 
iateiviatlonal dociaration arvl protect.lon 
of the fundamental ri*|hts of nan v.ust be 
an integral cart of any rational, schoro 
of world order* However, the Idea of an 
International dill of th.® Hij'hts of Han 
is Kiore than a vital -^urt of ’the structure 



of peace. It is excrosslve of an dbidlng 
problem of all lav and govervesnt. Go 
long as tliat problmi rer.&lns tinsolved, it 
will continue to be both* topical and 
urgent long after declarations of war and 
peace elms Iiav® bscomo a natter of racre 
historical interest and after the cffectivfe 
elimination of wf.r has beco^-ie a reality. 

Ihit it is a proble*a vhich cannot be solved 
except vritliin the franavork and Jjndor tho 
shelter of the oositlve law of en orgon- 
Ired Gocioty of Gtates.”13'. 



f.ecognizing tlie need for a stator.ont tn ter%s of oj;itlve 
Ir.w ac]mowled2ing hirian rights Jsnd funds^v.^ut? 1 fr^esl-wv, If o?-tf 



or th« objects of ti e Crganiniition of the "lilted '♦itlons, 

as contained in the .Xusbarton Oa>s Proposals, mhs to be 

fulfilled, Lauterpacht forculated an International ?ill of 

the Rights of Itan, \rticlo 6 of this International 1111 

conferred n right to a nationality 

“tvery person shall be entitled to 
the ns^tionallty of tlie State where 
ho is bom unless and until on attain- 
ins isajorlty he declares for the nation- 
ality open to hlK' by virtue of descent. 

-Co person shall b© deprived of his 
nationality by way of p-uiisteent or 
deemed to have lost his nationality 
except concurrently with the acqui- 
sition of a now nationality. ’’l’*-0 



The stated aim of this article vas to secure a nation- 
ality to nil persons, and to abolish statclosrncnn ns q con- 
dition recognized by international and siur.iclpal law. 

Inasmuch as it 5.s through the State of which he is a nf^.tion- 
al that an individual obtains the protections and benefits 
of international lav, Lauterpacht cited what he callod the 
"glaring Inconsistency" between tho prerequisite of nation- 
ality and the recognition of statelossnsss as a condition 
permitted by international law, •^hllo be aclmowlodged that 
the abolition of statelessness was of limited inportance in 
comparison with other fundamental human rights, lauterpacht 
nonetheless asserted that it was essential to the status of 
the human personality in both international and municipal law 
to "do away with that offensive anomaly,"^^^ In his view, 
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» ,/^here is no t 5 a; 5 or perannent intere^t of itctoi* ’--.^1;':. 
stands in th® v/ay of this nuch-ne©-isd ref orn, rioti- 
voted by a sinilar apY.reciation of the hui'tan values e:.i7rt£>sod 
by Lauternacht , the First ..ession of the Tnlted Nations Con- 
laission on Iluiran nights established a Drafting Cocnittee in 
March of 19'‘i-7 to prepare a statement of hunan rights and 
fimdaiijontal freedons.*'^'^ During its first fession^ froiv. ^ 
to 25 June the I>raftinr. Coisnitteo distinsuishod three 

objectives for its work* (1) the adoption of a drr.lt inter- 
national bill of hur:mi rights, (2) the adoption of a convention 
on hUTian rights and (3) the adoption of measuref of iisp.i.(3nie.i,- 
tation dGsigned to insure observance of h\r.an rights. Uso 
during its First Cossicn, the CoaTlttee considered a Draft 
Outlina of an International Dill of Human Fights of the 
Hnited Nations dccrctarist. This Draft Outline contained the 
following provisions relating to a right to a nationality^ 

’’Art. 32. Everyone has the right to 

a nationality. 



liveryon© is entitled to the nationality 
of the ?tate where ho is bom \mloss and 
until on attaining majority he declares 
for the nationality open to him by virtue 
of descent. 

liO one shall be deprived of his nation- 
ality by way of punishment or be deemed 
to have lost his* nationality in any 
other way unless he concurrently acquire® 
a new nationality. 

iweryono has the riglit to renounce the 
nationality of his birth, or a pre- 
viously acquired nationality, v.pon 
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‘’acnuirin" tb# nationality of another 
state. '*1^ 



The ^raftiu" ':'o':"-iitte© also consilcred saj^Ov 



V# X* 






for articles to oo incorporate'! in an u-^itomat-lon'i*. *'^1^ Oi 
lights, or aicendnents to articles already incor -*orated In 
the Draft Outline submitted by the ?{eGretar;lat. Aitii r-^^pect 
to the question of a. rir*ht to a nationality, the nited states 



proposed that .‘rticl© 32 of the Draft Outline be altered to 
state simply, ’Tver/ person shall have the right to a nation- 
ality. The Kepresentatlve of France proposed that Article 

32 readt 



* hvery person has the right to a 
nationality. 

It is the duty of the ’hi ted 'lations 
and Itember States to prevent state- 
lessness as being inconsistent with 
human rights and the interests of the 
human ootnmunity. ”1^6 



In accordance with the decision to divide its vcr«» into 
the preparation of a bill of hiirt'an rights ( In the n«aturo o;. n. 
declaration or manif «»c. tc ) , f*n intern.- tiomil convention and 
measures of iisplerj«?ntatlQn, the Drafting '^'mcHlttc* aopomted 
working groups to drav up the various prov.tcion*^. iUe vor..— 
ing group on the bill of hum^^n rightc consi.’toi^ of the -lenrc- 
sentatives of France, Lebanon and the 'h.ited kingdom; It vus 
felt that greater consistency would b^; echlovod if tae arti- 



cles were drawn by one person and the ieprcffentativv of Troiice, 
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Professor Cusrin, Rjreed to r2:‘2'P3^« a -rolli*.itivr7 draft. 

Professor Casstn’s draft consisted of forty-four a^tlcJ..ea^ 
vhlch were revieved Tj*/ the other two isenihers of /or*.lnd 
group and discussed by th® !)raftin£ Coco-itteo. the >sin 
of those discussions j Professor Casslti undertook to revis#' 
his draft to incorporate the \'ievs expressed by Kci-ber states. 
This revision was adopted by the Draft ins ^osKnittee in its 
report to the Coanisslon on Kiman Eights as Its suggestions 
for articles to be included in an ^ntcmational .^ecuarawXon. 
on li’Kian Eights. In this draft, the provision for a right 
to a nationality appeared as Article l8: 

*Tlvei*yone has the right to a nationality. 

^The Drafting Committee expressed th© op- 
inlon. that this article should be considered 



at greater J^en^th as the subj®'' 
Convention^ ■'’’l^y 



of B 



T’hua, fron the very definitive '^rdlnj^ 4'aioh would hove 
eliminated state.l©ssneso, contain&d in the -craft ut..ine ;?x,e- 
pared by the Secretariat, the provision T*. r a right to o 
nationality was reduced to a general principle In view of the 
reluctance of States to bind Wieruselves .ho a a,nttor so tradi- 
tionally one of their domestic jurisdiction. The draft arti- 
cles adopted for consideration In an intt»rnationaI convention 
on human rights end fundamental froodoi'^ir , which ^cr^- pritsnrlly 
based on submiss lone by the '.ihite^l hingdom Eepreseatativc , 

Lord Dukesten/^^ contained no provision on the question of 
natianality.^^^'* The draft ’'convention’ was a B>uch aoro 
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thfc -rloftX-.rj'^/.cnS arAt r .-^i “■ -oatcd 
th® KiniTAl aroii of on ■.Ul'^h n consensui y*ir.' -.orm 



lik< 



toly. 



?t Its 'i'econ*! 3«sffion frca 2 to 17 ’^oceiab#? 17^7, tho 

Coiaciisslon on nidsiii "^ight# ®irteblisli84l thros working gro**’.?? 

on (1) the declpratlon, (2) th<» convention end (3) ff*e«^ure* 

of Inplenentation, to study the propo.<;ei? of the Dreftinf 

CoiMittee. The working group on the dec?.»ration produced a 

revised Draft International Declaration on Ilucien. Digiits: in 

tyiis draft, the right to » nationality bccwo 'rtlcle I?5 

•'■-veryone Iws the right to a nationaxit-y. 

*.1I person,! ‘‘Ik) lV* n*jt n. J ©r; .^r--t->cilon 
of an/ ..rovenysent t't s,*l«ic<‘*d *.tvior_^ 

the protection of t'uw "kiit^d '’.‘vtiOiif. 
protection s5«ill not hi» to cri.'E.ii';- 

ala nor to th:mt tct/ 

the principle^ i»nJl hIu® of ific nxtou 

The Drafting Comtttar sict for It? >cond :-csrion tn tUo 

.''nring of and 'aiderto h. a r*‘**lrr.''t oC th-e j. rtxclcs of tJic 

Declaration proposed !>/ the r^cond Cession of the. -.ignts 

Coroiission, taking into considorition the cnrr.mtr of Dovcrr.- 

tnents «i 3 id international org».n:lzationn to wlvlch t^ioy .\3il 

subnitted. The revision of Irtlclo 17 dropped the provision 

for ’.laitod 'lations proteotlon of ctutcle*^:* por/onr' anit Ipft 

intfct only the first sentence, l.e., ’''Iv.r/'^ae 1 -to.s the right 

,.151 



to » nstlonallty.’*' 



‘iot^ folio ting this reviJl^> 



I 



*rticle 17 contained t»ie t>roocsftl of of tue 
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-oviot 'Talon for the ndaitlnn of the follovlns 
the first sentence j 



te::t after 



’ The cases and procedure of deprlvLnc a 
oorson of Iris natioimlity must ^^doter- 
nlneu b/ national legislation. 



Tlie TMrd Session of tho Corrrission on Il'jsnan ■'.Inhts? 

which tsot in of j 0 xr-.niin©d the proposaxs vhe 

Second Session of the Drafting f'ralttco article bp article 

and adopted a new teat of a Draft Itrtex'nav^csial i/ec^amt-on 

of IIiBcan Eights. The i^ight to a natlonnlitj vgs f\irthsr 

altered in this draft, suid appeared as ‘rticl® 13' 

nio one shall be arbitrarily deprived 
of his nationality or denied the right 
to change his nationality. *'1^3 

The fors-xlatlons of the '"hlrd Session of the humu 
Eights Cocsrlcsion were transmitted to the "cventh ieaoion of 
the Economic end focial '''ouncll. In view of tho press ot 
tine, on 26 August 19^3 the Economic and Cooial Co'xncil for« 
warded tlxe draft as sutoitted by the livtsan Eights uOfv*i.sDlon 
to the General Assembly ’/nor® it vms considered In tho Tliird 
CoGffiittco and in fl.enary Session. 

It is apparent that the drafters of tho Declaration 
r®GOgnisod tho nood for a positive ctatosent of a rlghc wO 
nntlcmllty as an abstract prlncipl®, particularly to guard 
o-gainst vlioloocilo and ai’bitrciry donatlcaicxisation and v^o 
co;intoract tho anomaly posou by statolonsnosc in iiite::matlon£. 



tii© vould 



la.v, Zrt add ltloAj •/it.].''' it *ucl- 0 » tatc ..•.lit , 
have been inconir io in on its f«ocj :;ino« certain 70litlr:il 
rights enunciate' in the ’Jeo" fc-r»tlor; roo'vlre the •ur^vc-oion 
of natlona-lity .for th»>ir Ito^fV^r, It 

equally api>ar«nt th'^t socis rcr*.' luivlliinj to :.ur- 

render their ri^Iit to legislate rr«%ly with rov*etct to 
nationality *ja'I in som# instanc'Oi to iiAuise d^iiationalisstlun, 
even -0'hcn to do so vould result in atatelejfn«'i>&. Thor® <ks 
no concensus on up such a tradition^.! Ovoverelj^n ri^ht 

as freed'OEi of 'unilatox’al action in csies of denational Iratlcn. 
The diversity of opinion on this score esn readily be seen In 
th© cofiscents of ’Icrber <'atat*»c ’•di.en uho ss.*»tter <?ug alscusset In 
the TMrd CoFunlttee.^^*^ 

/.t the outset of the discussion of irticle 13 in the 
Third Cornltteo, consideration wa.s focused on a ivjunber of 
proposed ar.en»lnents to the text.^''^ The*>e anenGtaents reflect 
the polarity of viovc hold by the nations submitt.lng then* 

•in tho one handj the soviet '^Jhion sought to c-trcn.^tncA u-io 
^c.'or of tho individual rtate to dtprivc » , croon of liis na- 
tionality throu^fii on auendnent vhich, In offoett restrictivoxy 
defined ''arbitrary’ ler'riv’iticn of nationality as ccfistkiag 
other than deprivation »ccordintj to the provicione of rmtionil 
Cn the opposite handj Trance pro]'o.' 56^1 tne >05 it 5 . v© 
as.sertion of a right to a nationality «.a r flret Far^greph (thus 
mskins the text submitted by the Husniui lUjhtF To3a*lsslon apoetr 



the ;-eoor.i ,«ra.rrarlO, o-.r*i r..i- e :aU-'. >r - 
third peraBrahh vMch doclerel mt Ml. ^ 

a Specir.l re3ronsibi.-^t/ 1.0 » 

protect etetel«e .ertonr.l?*' U*t the 

word 'Mm.1ustly" be eubstltatcj-^. for ' •xVQit'S^v'x.l-/ . 

I>arln" the course of the debr.U, ^''cober ntatef •^r- 

crossed disparate vievj. Tners vss sor.e oppositloa to c 

’definite statenent of a right to a nationality on the ground 

that ouch an assertion r-lfht be Interpreted to rcT.lre the 

''nltod nations as a body to confer natlon-lity to elininate 

any hiatus created by national le;l elation, dufforters of 

the anendnent denied ary r.uc.. reii-rr-^. 0....0H. , 

. vp".l ’’tto'f^itr'.rily'' 

vlth ro-S’^ect to tjtt* v.«*<r'i‘ac ox -i 

j . •?AT1 outfit 

thoro was a vide rAU«c of (rp^nUn. a. o3..4n 

♦ ^ t '?•*'' «*1n^Q die not 

favorod rotalniiic tu« vor-. a. uxi,*«rUj 

41 je/4,., f'dsrt"^ vinr ’■'<?r*“our of ustiOi'eau^i^y 

oTOclud© the poscibixit/ of ce'>— 

as a sanction in ercentlowl c-sas. 'J- '- ' 

T br-^nr ’•Intororctod from v*r-^ aiffer- 

fo'xud the word capable 3c.>ri£ 

ent points of vlev'' and, thuo, too ”r.ub.1f ct.«e . he f,.vo.. 
the word -lilesalir forblddin;; any action ' tahen outside 
the scope of the Representative of lollvle pro- 

posed that tuo position of the vord ' arMtr.rily- be .hlft^l 
to nodiry only tho denial of the rltht to cbenj. r-ticnelltT. 
He opined t!-.at •■dearlvatlor of netlonal.ltr should net 
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conteni?l...ted in -av ^ . sc'a»tr.rt?tfn v.^tcvc:' ‘ f>aC 



tiriacd, ’’Tiaticnality vas en iri»l-ienablo lnu.s.a ris/xt.'"' 






»'rs. rraniflin Roosevelt, the <J«t»rosent?tlve of the 
■■^Ited states of .- lorica, stattd her daiegation jup- 

portod th» has 5.0 tc.xt of >rticl« 13 vhlch •ras ’ dcsla^^d to 
aako clear firet, that ir^divldiuls shoulj not b* ,jubiertc<l 
to action such ns vfao tahon •lurin'; t'n9 in ')©n:a:.n:' 

vhon thousands liad bsRn strip- >e-l of tlielr .'«at:ioriulit:;r \xs' 
arbitrary ^;overn®€Tit action; arv<, 4#co*’iu3/, thtl nil vm 
should bo forced to k«op a nationality ^dch he did iiwt '^.mt 
and that he should not therefore be denied the to c-junigc 

his nationality.” .Aiile slie felt tiiat cbe b^jrtc >'r*c beat 

from a practical point of vie^^ boc:yjt-s cf the c^sJerltle.. 
involved in questions of natiocwlity, hrn. .\noa©v*U indicated 
that the Ignited dtates voula not opuos* tli« Indus ion of * 
provision to the efftet that everyone had tiio right to i ra- 
• tlonallty. -She stated that, vhilo she vould live to feol, a# 
did th® »^iivian "lepresentatlve 5 tlrt-t nst— o*.tJ.lity vos inaj.ion*" 
able, such an attitude ‘hardly oeeniCil rAali''tlc. ■’ >iit<id 

dtates supported adoption of the vord * rrldtrarily , 

‘’implied unexpected, irrcopcvslbl3 action '.■'ItliO'xt rci-.^ri tor 
eithx<»r lav or right ^ni v&i» thus •tro?v;©r than tl*v i«aM *ii- 
logaliy’ or the- word ’’Ui^ustl/’ 



•a-.e inited fingdoa iepreuentativo oo”r.*«vccd the 
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•'ortl ’ ar'; v**^; *< .' ■’)' 

tho tiz^X ’.mB not r-'-iaii'- o t' aMU'«» rli:-ici 

a coart of l=iv or Iwtfr.rt. f'vilC.U* iis : 

to criticK of tkc :ov.J.<it -o«lttcfA, ’-r. -?v: >v of tiW) i#e 
ec’phasised his unvaverinj: vL^* t'/ut *yit!*tiorx: oi* 
were sololy witJd.n the i<iterr"JL coiacfrtBKC*! ->r r 
that crantinjt or depriving of n-,tl rdira^-lty v*r«> dovcril,’0 
prorogatlvoo ‘ in his opinioii it oontrcj^’*' to 
paragraph 7 of the 'Tnlted Jation* crnrt^-r Tor 



to concern itself viti; such c5i.tterF. 
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In the voting on the a’flcnd&cnt? a.; *' 5 cvix;tw I'g^* j tkun 
•T3ciR propose.! to define the vord *v>rhltr. rily'' r rv trie- 
tiv© sense was dofoatod fC votes to . 5 3 *iwt tij^ctocvT. 

The Insertion of it '‘'relliiinorT psri’ti^rc-'ph ''.r*./’Olai»lnf; thv 
right of ovcTjOivt to £ natloi'icllti’- *<110 odoptci ’v Vc*ti 9 ^ te 
$, vith 6 ahstentioiif. h/lan ts 

the word *' arbitrarily* to '■.•rr*ly only tc tlifc rLvnt v* --vi 
one's nationality, imd tliu nKcriducots to 
' unjustly'' and’illegr.lly-' for ' arMtrr.ri:. 7 ' 5 ^ 



by vide marcins* 
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I'ticlc 13, a» a-i4-nC«sd, -^rsM i^looiafi In 



•5 

til© Third Coimittoe by rubstaatlal *5^1oritl«5 

Tollowing the 'Ihird ^o!3iiiitt«€ * s adoption of thi-* itcfUl- 
dual draft articles, a Hub-Co.-sr.ittoc rr.» upp oint*>i tj ?fjdy 
tl’-o declaration as a whole fro» the point of view of ' orrsoigw- 
©ant, consistoncy, uniformity anii s-t/ic* . The re-r-urt oi‘ ti’.i® 




f«Df 4iliiiBik« i«« 



*Vf/>.Con"itteo va? a<ior»te*i by 'rUiro Co-i-att^e ani o dr’ fi 
"nlvercal Declaration of n’lnan ilgUta 'vas to tl'<i 

Oencral ^ssenbly on 6 Docersber I'/V'!'. -.n th4 draft f. r/ardr.d 

to the General '^senbly, the right to a? national it-- nt^pr;rcd 
as Article 16 as the result of so*© ro-arrangeaent by the 
oub-CcK^nittee. Following discussion by tJio General ^.sses.ibly 
in Plenary Session, voters vsre taken on each article separate- 
ly, and thereafter on the Declaration as a whole* >Jo specific 
mention was aad© of the nationality article durin#^ the Plenary 
Session. The right to a nationality, which hecciae .rtlcle 
tpecQuse of a joinder of two articles by the General . sss^:- 
bly, was adopted unanlnously? tVie vote on the ontiro .’nivcrs.^I 
Declaration of hunan P.ighta re-julted in its edoption b.; 



votes in favor to 0 against, wit!i 8 abstentions. 



10 ';; 



3. Present and F’lt’iro Itrplications of 'rticl« 15 

In view of the rejection by tho Drafting C>*ii.ttAe and 
the ll’man alghts Connission of the strong, 'positive langaace 
of the Secretariat’s ’^aft Cutlino which would I'.ave •lii^ljit'ted 
statelessness , it cannot be said that the prorose.’ article on 
the right to a nationality was ever conceived m es tablishiai. 

& standard calling for «n absolute prohibition of uivintarn: 
denationalisation, ihile sose Dtates did indicate o viU^ru*- 
necs to surrender their exclusive national covj,iet«»nce in. thi« 
area of lai/, in favor of establishiiiu: an int«riPttonc%l 
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rights noi-^ ‘/nicu would deny the right to den£.tlonr--li 2 *-«, 

there was absolutely no consensus on so doin®. 

♦ 

he discussed above, ti.e "lii versa} hor-iarttlon w;.«u i-ot 
intended to be a legally b-Indlng interna ticnnl cc*’sr'ittu<5nt, 
but v;ao, rather, a stcuidard of ftciviovenent tovard vrAch 
nations should aspire. It would b© a false conclusion to 
state tjiat the ’:inlvorsal Declaration leaves uniupalred tiu' 
traditional international law norm of inposLu^ no ©ffective 
linitation on a state’s authority over laatters concerning 
loss of its nationality, since it was no\'cr designed to have 
a direct, operative effect upon international lav. ?nt?.l such 
tine as tlie Convention on the Reduction of GtatelcssneAS (or 
son© other intomationnl convention on ns.ticxiaiity ) conoj* Into 
effect, custoffiary international law rcrcains as tlie le^cl stan- 
dard. Of course, even if a convontlon is adopted it is bin>:- 
Ing only upon the parties tlicroto, ;nlcs” in ti?%o th© noro^ 
wlilch it prescribes gain such general acceptanc* anon* nations 
tliat they thrasolves bccone custos^^ry iiatrsmitional la-, re- 
placing the prior standard. 

Considered as a husian rights ctandarv., against -bicb 
states Tiny laeasurc their own national legislation, -rticle 
15 does not call for the renunciation of the 'gover te 
tionalise. The use of such lover, however, is quiAlflcd by 
the language of paragraph 2 of th<» rticle, i.t., ’"'o one 
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shall b® arbitrarily derrived of h.ls i!.n,t5.ori::'lit/. , . = ' 
is not pocslblo to ascribe any precise Pennine tc / ru 
••arbitrarily*’, in vie-^ of the eisp^^^'ate InUrpretatl -n': 
given it in th© Third Coranittee debstoi. %'ovcrtheicsj: , mu 
can be scon fron the rejoction of the nroposod F-ovlet •'~cna- 
nent which would l^*ve so linited its anplicabiI5wty, it would 
appear that the word does require sonethliig i«ore thaa that *yi 
action prescribing donationallsction conform to the provl^lonL 
of national law. Thus, it can b© said that the ’-.artl^ipentr 
in tho decioion-rKiklns process did establish a hi- her ^tautitr^ 
tliaii a mere confomlty to lav for .Hatos o "crcl sine tho ’■’O/or 
to donatlonaliso, fltilo natloual lav nuct tiatursilv bo olw 
served by Stato atith.oritie*, itiiit low itcclT !Wu.‘;uro u-' 

to a standard of justice, rlijh.t or rfc-usoixb" oa-a. : . 

’Ithough not an absolute, the rl?ht of cy#>r^'^Tc to 
possess a nationality does oxirt as sot f':'rth In the ■ 
Declaration as a standard of aso.trotlo.u , o*’cvcr, hi 

any appraisal of the right to a netionalltr a hvmnn 
consideration should bo given to Its rolatlvo in^ortcnc’* lu 
th© whole spoctrtn of hiv:an rights. In an ere vh^n ars indivi- 
dual’s protection depended upon his po&seynicr. of ? natl-onJility 
it was a right of great inportanoo. Iriasirvich as ..or*” 

recoenlsed as the only i>articip»nts in the c^vonM. of Interna- 
tional law, witliout a co’>.mtry to do battle for nic vdeou he vrio 
oppressed In, foreign lairic, the lot of on irwlivldunl •■■.llosi 
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could Vj a scrr;' ono indwod, 'nh^or^ticAlly j tk* itP-tei«jai 
individual bad 'rlshta’’ only at sufferance; his fort’ajiee 
could bo disposed of at wl3.1 if ho had not ttie ofeii.*»3.t of 
diplosiatlc aid end, ’43.tin:atoiy, tli© opportunity of repair- 
ins to his ”ovn” country wher^' h© co'xLd live in safety, 
ncvever, as concern for individual h’man rijrhts snd 
raental freedoms has grown in tb* conscience of tbo inter- 
national corsaunity, the IndivJLdviAl hinself l^r b«co^ a-ore of 
a participant in intoiT.atioiv 1 la/. 

-‘.rtlcle 2 of the liivcrE'*.": 3i^clarat.lon of h'T’tajn ®.ichts 
proclaims that the ’'rljiits* wd fr©%d»Ji?r,’ containr/? in the 
Declarat5.on are avai3.abl© to ever /one ’’vitiiout diccrxS’li.evi,ion 
of any kind'*. They ».ra not linited to the nationals of each 
particular Ctat©. The raae aoncept of universal apnlicabilit/ 
has been adopted in i*ogional ir.xr'^n. rirhtsi convent io-.u conduced 
since the 'Universal Declaration, such as the Furopein Conven- 
tion for the Protection of liuaen "ligVits and y'uidanental rro»- 
dons of 'i* Hovenber ani the uierican Convonuion on 

d^an lights of 22 !Jove»aber If 69 (the >act of San Jose, Co?tu 

N 171 
uica). 

*3 the fundaoiental rights of indlvtdualR *s ;i'£cain 
ere lncreasliig3.y re^o^nlEod *'*'3 a. subject of Inter’iAt .ana-, con- 
cern afid protection, *'nd th* individ*.\a-t b.if'kO©x.f : oc» .finu f 
as a Tw'rticipcuit in tutor ar‘t.ional lav, 
allty declines in relative Inportaiooo. 



thfl ritht t© p. n^tloc- 
Th© er.f’-rtc^.i t3«st aii 
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individual lad:? protege tier, without a nutiofial %lm ic 'ir4©r- 
nined b>- t>.o intemf-.tional jjrotcction r.fTord*d hiG an tlifr 
basis of liunan rights* Jloncthalcss, an individu^^i ’ s pcllti** 
cal rights, such as the right to participate in geventsent , 
ara incvituhl/ tied to nationKlity."'*'^ ducli sub^icntitl 
hVtSi«.n rights as tUusc rociilrc prct<»etlon, and thus th* stan- 
dard set Tortli in -rticlc I'J of tV,e «ni versa! Declain-tlou 
remains of abidini: relevance. 



n.-isentinlly the 'Tniversal Declaration ccnidewn? Aena- 
tionall&stion on a nsssive scale, or for discriAP.in^tor;' or 
pol5.tlci!l pur.ooej it striVcir the •‘o»'er of aii 

Butlioritariun -tnt? to deny a of its or 

certain disfavoreu individual*, the bonef.lts and orivll<is#'» 
afforded to citixeno by r«ndftrinc; the® stateless.. It ^7 
also be *ulOl tiic.t diijfmtionali.^stbon f.)r ordtrarf cri^ioBl 
offenses, reedlly o.in.l5J»*Me in oth*r va/c, shojud 
find conde.n*itioii \sidor tii« ^;niv6rs«f. Doclaretlon. <Ati- 
respect to the oroh'.ott •.■'f diu X nwiioiials, it 'i»ei irruco 
t;Vdt irtiole 1^ cont*W'’* the po?»easl.‘Ji of 'miy one n - 
tloRnlity at any cti« tfno t3*.'ic, hi th.c ©;<*.;« of r>,v 
Article 15 j parn^iiniioh 1 vo'.i...d i3D;'jy or» tiA ^urt 

of all but on« of the 'totat to r.lvo si?- thc-ir claine of nAtio 
nlity.^’^'3 

In rosolvin;^ of fUittooEElIt/. 
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the national decision-nakers of '/enber t^ten of the Hltec 
:iations, on legislative, ^ydioisl and adralniotratlvc level®, 
must take Into consideration the stand&rdo contained i'l tl.«! 



’Jnlversal Declaration, One of the purposes of the Tnlted 

Nations, as set forth in /rticle 1, paragraph 3 of its 

Charter, is "dJ/o achieve international cooperation ... In 

promoting and encouraging respect for haman rights and for 

fundamental freedoms for all...’* In addition, rticle 55 

of the Charter states: 

” vith a view to the creation of conditions 
of stability and vcll-boing which are 
necessary for peaceful and friendly rela- 
tions amons; notions bared on re«;'’cct for 
the principle of equal ri»,hts e.nd se?v.f~ 
deteiTffination of peoples, the ’’nited 
Nations shall promote: 

c. universal respect for, and obser- 
vance of, human rights and fu?ida- 
mental freedoms for all without 
distinction as to race, sex, lan- 
guage, or religion,’’ 

'f’his undertaking is followed by -article 56 vliich pledger 
Kenbers to take affirmative action toward ”thc achievement 






the purposes set forth in Article 55.' 



Thus, despite the fact that the Jriiversal Declaration 
Itself leeks the binding force of on international conventior, 
the legal obligations undertaken under the Charter of the 
■Ihited Nations make it incumbent on !'e:sber latlons to examine 
their dcxnestlc legislation with a view toward detcraininj.' it/ 
conformity with human rights standrsrds. 
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CMQh an exanlnation ^!:nst bo naCe by Mted "trt-js 
declsion-nakers in air/ appraisal of “oction 3V^;a)(3) of 
the lEjnlgration and Nationality ;ct of 19:72. ' revie-, 

of this statutory provision for the loss of '^nitad tatas 
nationality as the result of unauthorized foreign military 
service reveals that It has a very distinguishing feature 
from the arbitrary denationalisation condemned by the ■’hi- 
versal Declaration. In instances of unmithorlsed foreljP'n 
military service the lnJi»*idual citizen brings unon hi'icol.f 
til© consoQuences of his own conduct — ffss'minr tuat conluct 
to be uncoerced. Further, foreign military service by r 
citizen represents something other than a complete u.ojs:.ltj to 
his country since he must also bear loyalty to the nat.i.on, 
which ho serves, even if only tsnpororily. 9/ serving nbrood 
the citizen nay be aiding causes disapproved by uis governnent 
or toward which his government isay desire to assume a neutral 
position, thus jeopardizing its conduct of foreign rolntions. 
Or indeed, the citizen serving in a foreign arme-d force may 
find himself In direct opposition to his ajvci coimtry — 
pos s i bly inadvertently . 

Loss of ’hi ted States nationality can, and shcul<? , f.mc 
tion as a deterrent to foreign adventurism through service in 
other nations' armed forces. In nuintaining such a deterrent, 
the 'Jnlted Ptates conserves its own. legltim?-te values by ro'pi- 
latlng its manpower resources and in avoiding Internet iciiri 
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discord caused by the actions of its citizens. Intomatic-n- 
ally, there Is no lcf.it teate value to be served by peralttln^ 
the citizens of the .^itod Otntec to serve without .tathorl- 
zation in another nation arcted forces, thus contributing^ 
to a war-Kaking potential. Individual ar who undertaJ © such 
unauthorized foreign sme-l ser'/lcc, do so with the rerlize- 
tion that tho society whose Interest; they ixve disregarded no 
longer desires to claiu them ao Its o’./n. lection 3*K’(a)(3)> 
therefore, should not b© cond^sned as an arbitrary act by the 
'nited States, and the 5aprer..e Court in sustylniiog it« erifcrce- 
nent woui.d not be acting contrary to the stundnrd of echieve- 
Bjent contained in .irticle 1^ of the 'ni versa! Declar*-tion of 
Human Rights. 
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A. 



Piabllc International lay and central Vo 7 .untecr. 



ileutrality iias been defined as attitude of i:.) <tr- 
tialit7 adoptod ’07 t:iird >tate;’ tovi^rd r^elligerents .^,'iicb cre- 
ates rights and duties bcWeen the impartial "tates aiid the 
belligerents.-^ virtue of the rights r.nd Cutiej crestod 

betve-on cubjeotc of international lav, neutral! t/ i» roculatcd 
by public Inteif^a tior.nl lav. ''onsid^red in Its classical 
sense t tbe leu/ of n©-atrnlit7 gcvoriis cold/ tli> uctivitle* 
of States, '.s stated b/ and ■ 

’’It is, strictly speahln.:, i^icorroct to 
epeah of a person being neu.frd, though 
loosely the tori', aay he used to denote 
the subject of a neutral 

■y'hlle neutrality has been doitcrlbed an '‘jtttltude 
of iapartiality" , it is in fact *:uGl 5 norc than an nttitudo. 

The inpartiality posited as a criterion nust be carrlr-J out 
in conduct. The word ’’isipartiality'' itself implies a non- 
participation on any side of a particular coercion situation. 
However, ’’nonparticipation’ is not the only implication to be 
derived from ’‘impartiality” t it is also susceptible of being 
interpreted to mean ” treating all aliho”. It ta'-.es but a 
noment’s reflection to seo t'nat 'iionp?rticipstlon’' ?;nd ’’ treat- 
ing all alike”, when apelifed to an Interrvitionr.l confil'ct 
situation, are conceptually incompatible. To detorclne wriich 
concept is most usef^il in fliccussing neutrality, it is 
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necessary t<> cx*r:in,<" ■'’'ul .ies xica'ty'il i ;y io-l’i: 

promote . 

r'ron whatever her been pf’r-:>tcJ, «'pite 

the variety of notives boLir'A tJiore n'rriroftcLor* , it cr_n t* 
seen tiu?.t the pTiirery value 'which neutrality i'ias fostered 
is the prevention or alniuization of tho spread of ^rrer jjcii 
International violence, and thereby, tlie avoidence of war ’a 
baleful conso>iuonces in the dostr\ictlon of otlor essential 
cojnnuriity values, such as human life, econcriic uell-bcin;; and 
security, and so forth. If this aneJlysis of the pri**r/ value 
fostered by neutrality is accepted a» &ac’i,r^,te, it will be 
observed tiiat only the concept of neutrality r*c ’ ncn'^articl- 
pation’’ will contribute to its furtheranc». . conception 
of neutrality as ' treatlni^ ell ^lile' oay suc«e<pci in ^voidiaf: 
the ire of con:petija 2 : bo3.1ii;®2^Grits (^Ithourfn not aVv’ays), but 
it does not advance the cause of prevention or ralnirisation 
of the spread of war and intornction?! violence. If belli- 
gerents may draw on the resources ol" ''neutrals' equally, thC; 
flames of coercion are oixLy fed and the dan'-cr of its spre.-d 
continues to C5:lst. 



Thus derived from the terra ’impartiality*', the word- 
symbol ’’nonparticipatioa'' is more precise tlian that of "neu- 
trality" and, therefore, esoro useful in conveying n<^*rin.lnq. 
Hence, neutrality may be defined as 



the nonparti cipctioi'i of 
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rnrticipation is prct^.\etive of ri.gbtc ririd duties 
the nonparticipant utate cud t'.tf lAdivid’.wl u«rl7.i 
devortheltsis, becous* of the ?>b--iuuai'ii arc of th?. 
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'‘neutral ” 
standjuig , 
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1.13 ed 030 



I'ttvrataro 01^4 under- 
Li thi.3 o}>.pc,r^ V'V‘ on3.j 



%3 en equivalent of "nonnsrt. 



•unt’ 



Of course, it i? in the po’ itlf^*?! 3ren*i th^it Vnc 
decision, is itode as to whether or not a ftate vil,"!. & 

nonparticipant reapeot to e ^<urticuli*'c laten.'ntionT*! 

coercion situation. CpoenLeiu-T<.uterpacht str^tes that there 
is no duty under internstion;-! .I^.w frr •. v’to.t« to ro-aln 
neutral toward a conflict, un3.©r>*’ a .n-lor trenty exprersly 
so provides; ^7'" however, such an Interpretation nsy be sub- 
ject to question at the present tine In its apolication to 
Member-States of the ^liited h’ations. In view of the rsquire- 
sient of Article 2(4) of the Charter ' tliat I’.enbers; 



"...refrain in their international 
relations from the threat or use of 
force against the territorial inte- 
grity or political independence of 
any state', or in any otiier nanner 
inconsistent vltli the i^arposes of 
the 'b.ited T'latlons." 



it is arguable t:v?t, unless they 
self-defense under Irticio of 
gatlon to participate in 
measures, Menber-ftates do have 



nay involic th«,ir riglit of 
the ''!’anrter, or their obli- 
gations collective onforcen^^nt 
a duty ’.nder intematio-vul law 
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to ror.oln nonpartJ'"i.,o:it* ‘sit’. t-.' :/roach€‘.j ~>f 

jj'itorrxu'tioTi.aX pc*ac®. ir’h© advsrit oT tlis niccu .(S-t-i-Jis j.ii 
the interaational •Jr».na c*-'rtnlnly liar Ivad e r>TQTc\m^^ » ffeo* 
upon cu.'? torsary X'lw*"* yt ii'StttT’r j-.it/ ♦ i-t ~3 tiicit 

tVi0 'United tuitions cali’ for colltctive «.nforco;<i.int rva.“-Garci 
’ijuler the CJiartcrj tii«. ablln^ution to rcn- 



dar assiatwviiO*^ In '‘onseiianio 



tlait ''nil, renbor-: U toi 



.iry not rc-ffiain nonparti'^l/ri.n.ts in tbc face of ti.:.c 

o<'m’init7*s condcriistlon of .igcr’ssicn. ft ctroact bf; u££»iJ.-io'A 

hovov^r, that tn. nl] interiir tloM-o. ?o»-roion ^it'uflt-.ons 

slon can be dc-terntn^^cl. the r;ol3.t of t- i'-arttc ifar beliigsrcnt 

identified and that the -Xiited -Vaiont. can xaC ’-ill t- he cn- 

forccr.ent action, -fs <unr.arised by Cppeniiein-lftiitGrpacnt* 

'■bhil© the Charter has affected in a 
decisive wav the right of the ''e»nbers 
of the '"nitod hetions to remain neutral, 
it has not substantially abolished their 
right to neutrality either in wars be- 
tween Kemhers of the '’’hi tod ’‘Tat ions or 
in wars between non-benhers or l.otveen 
Kesibers and non-I'ombftr.s. In nrincioxe 
no Kenber of the ’ihited hatlons is en- 
titled, at its discretion, to rc^icdn 
neutral in a war in which the 'security 
Council ims found a particular Ctate 
guilty of a breach of the peace or of 
an act of aggression and in which it 
lias called upon the ’*cnber of the 'Uluoa 
Nations corcerned either to dc clr.rc war 
upon that dtate or to tnhe nilitarw action 
indie tingulsh^blc ssa\ uue 

cumulative effect In ' rtlole/h> of t'lo 
Charter (in which I'enbers underU** e to 
give the ’'nited hh-tionc cveu*y ft0s,ist.inc€ 
in any action it ta!;c=-s in 

the ckrter)? of irticlo 16 Un ' 

imdert&ke to accept anG to zo*xi]yly t.ie 
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md of the provisions of '"anpter VII of 
the ''^lartcr in tlio r.ntter of 
action’, r.o^icvsr, ;.part frc-r ths ^'rocinc 
cftso referr<f to above zrJ. vhi.'h, in rcoa- 
eral, leaves no ri^ht to or roc« for no’s- 
trilit;, thcr^ be tlt/iatlorj 

which are clearly ccnolstert v^lth the con- 
tliu'od neutr*.'iitf of the 'h^-bers of the 
VnitGd nations. *'l79 



end r4ll''l'.no ^vr.ccrrt that in the p’-.'S*'rcc of 
a bindin-: ducirlon. by thr 2 »cnr^ty fo^moil to taV*- anfor:^?.- 
rent actlcn . Itat'ir •n'»y looV- to a resolution of the lensi'a! 
tcsorobly as author isatlon to an’^raise ’"ho l»^^fu! ne$?; of 

each bPlligarent’s cause and occordiardy tr direr i’sirxtc in 
its denands.”^-^’^^ This view nty be over:!:/ sanr/tlne for v 
nation such as the 'biitcd rta.tea, however. In an ora of 
vSuper-povor confrontation with its attendant rich i 5 politiaaH 
realities Esay nahe partlcipatlcn in an intirruftioual conflict 
tlirough discrlnina.tion on one side an inpoyrib.llity. ven if 
nolitical consldcrcticns nosed no bar, the ri./i.tc >.rd ■n.'"An'::r 
of a partic'olar conflict nay not be ro clearly d:',sc»ir^-.al!lf 
that discrinino.tlon would bo Justified, lence, tlie l.«.ws of 
neutrality contiiiue to have relevance in public iiitomaticaial 



law. 



The rights and duties of Gtates seehinv, to romftln non- 
participants niay be classified generally as those oI cbotention 
and of prevention, States nust abstain from taVing any aotic.'i 
which would evince an inclination to render assistance to one 



'■•i.i'ir. 'O^r - ’ It- ii.' ^ -o ■ » ’i?. ■ t'i.*’ 

sarr-e tlnio, iionyartlcli'-A-nt m^\n V,\b — ■ 'i.'. tba 

right •*“ to prevent bc*llig,*:r^'Ut?A fr-'-’i.’ Snj -stf, ■■" tb<'-li 
territcPi' unJ; tlAClr ro'-o-arco:. r*..^r it.”' it' ry . 

viewed by ’^•i*ptnhoir..-l'i*ut«rpticlil j rJd:s Jut/ r* nt ' o ■ 

applies not only to -xi ru'Otr t -t'-rr''- 

torioG, but nloo to triui^.: .‘-rt od tr v. r j 

and prcvltiont; for the troot^r, the -r>»t of -r->‘>f**vrr 

axid privateert, tht. e/t'-<bilslxn<ffnt of ?riz« '"o-trt'/j r.’vi tU*' 
lihe. 



3chwarz:enb®rc«r adds a t:iird 
acquiescncc — in hii. ^’rm..tTlr -'then ' 
of neutral novero; 
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’ Tlrot . a ncutrfc.1 . tut* Mur-t • o'st'.l;;. 
fron tahiiAj In th« y..r »inr f.'.v- 

assistiii#’ either bcZli 
■:->eeonvllV Y ^ atutral I</.s .-'Oth 

The ripht and duty to prtv^uiit itr- 
territory fro'^.. belnt uioc* by ^ithuA- 
belligerent »a a bc»se for ho»til* 
operations . 

Thirdly ^ s neutrsl dtate u'wt sequieroo 
in’ certain reatri'^ti-Ano which ’xlll,-:©rontr 
are entitled to irrpose on penc er^Ll Inter-- 
course between its citlrens aril their 
eneraies, in particuler? Ilraitot5.o*ns of 
the freedom of the seash'ioP. 



Such traditional views of the rirjhtj! arid duties of 
neutral powers make a clear distinction between too activitisfc 
of a otate itself in its ’corporate^' pcrconality *.r,J tho a C t i V 
ties of a neutral State's indi’/llual nationa.l.t, ?he obl.Uu>tio;is 
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ao Ttlo tp.. *“A-y.‘i 



i-ipoj-ed up or a ri-fto 'oy o£ it * 

do not extend to epontaneo 4 s unneutr?.: rctlvltf.ej; on 
the part of its eltlscns or oornoratlonn entitled *'o Its 
rmtionaltty. 7 hrsr- -a. 7 , ot ttoir outi rtrV rsrirt fitter 
bellleerc-nt. '■"’•'^3 T'r.uc , while 0 . ncutr.’'l tttr lucy not v;?>nt 
loans or supply rernitlonr to halllcerentG , indlvidn^l out- 
^ects of th^ nonr&i”tlclpaat r.ro not co prro entor. 

■ liile so]i« "’t'to: hfi.ve r.o’iiht to oli'^lncto -^rictlor. hy for- 
bidding their nrt.I.->nr,Is t-'’ onjaro in rucli cotl^.^ltler: thro’i^c^v 
domoGtic lejisrAtion, such rortrlotrtcns r-vo ii-tatod by 
political uotivn* rather tbae*. r.n/ rcq’^lrc^' 4 nt of cnsitoncry 
Interna tions.l lav» ‘von-ever} i^y^ootic Icils-^ition ■*/!iion for- 
bade assistance other thPJi to all belli£^erents aline wou.vl 
surely violate the duty of abstention in nonparticipation.^-^- 

This distinct5-on between the activities of noutral ■itat'Er 
themselves and the activities of their nationals fo'ond sanction 
in Hague Convention V on the Hights and Duties of ‘.iGUtral 
Powers and Persons in *.'ar on Land,^^^ and in Kai^ue Convention 
yill on the Rights and Ihities of "loutral Powers in Javal 
<ar.i^7 Both of these Conventions , which wore concluded at 
the Second Hague Peace Conference of 1S*07 » contain tne pro- 
vision that they ”... do not apply exce'pt between Contracting 
Powers, and then only if -11 the belligerents are oartiee to 
the convention. 'tecause of those ‘'isneral pcrtici" ation’ 
'•lauses, the Conventions wero not apollcable as tr<*atieo nuring 
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gerents vore not p« rtic' (?he ::.ont lotsMc nr.n, 
vmr thfc 'Tnited v.overtUelecns thr ■"cnrci-.tloKs 

are regarded en er,"‘rec~lo;i of t'hf oyrto^ -.ri' 
lav of neutrality §nd tiiey lavt- H.n i'lci-u' ntly i,lteC in 
this r-ensfe»^-^' "it!, rcctsc-t. t..^ tLs vabll' if.terrf. lionr.! in*; 
governing neutral ' voluntf f r.- " , It if. 'i .j;«- -'■or.?-* ‘.tlcn T 
vhiol in dlre-tly --1 iea'f e. 



"rtlcle h of 'laguc fonvention V ijrovidef : 

'■Corns of 'combat ante cannot be- fnr.nod nor 
recruiting ficenol*#c oaenei or tnc territory 
of a neutral" Pouer to ccsist t)ie bclli,^erentc.’’ 



/rticle 6 of :^L- 4 CUc ^envention 1 reflects tbe distinction 
between the actions of a neutral itatc and t!.e r.ctione of 



individuals ; 



’’The responsibility of a neutral '.'ocer 
is not engaged by the fact of persons 
crossing the frontier separating to 
offer thoir services to one of th'» 
belligerents,'' 



Thus, neutral Powers pro obliged by ..rtlcie 4 to pre- 
vent the organization of volunteer armed forces within thoir 
territory for the benefit of a belligerent, Incl'acllR',’: t!;o 
recrultrent of such voluntec.rs, cUid, by inpl.icntion. of rticle 
6, to prevent t!:e passage rro?». their frcriti*‘rc ?f Bfcn orgtnlzod 
in a body for the cnli^&tlng in the forc-c.’ cL f 

belligerent. Towever, no sucli duty cf orovention arises w-itL 
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respect to the departure of indlvlduftlc vincladin" t’lrir 
own nationals), whether thev be or tnan:', ’v-5io locv-5 with 



the intention, of volunteering in the ejned forces of r 
belligerent. The criterion for determination of Ctatc re- 
sponsibility for prevention under cufltosiar/ intern? t.loLur.l 2.t' 
is '’organization", Tho paesage of orgnniz&i volunteers taro 
a nonpartioipant territory tr-hoe on t;te "he.ractrr of thi 
passage of troops, and tha act of organizing volunteer;' on 
neutral territory is tantamount to the .foirwition of a Itostll 

expedition, both of which violate the noniiartlci.uvnt’a duty 
1 

of prevention. .'s long as individual volunteer*, even 
those travelling together, do not crosc the frontier as a. 
body, tho responsibility of a ,r't&to is not engaged. 



Naturally, when numbers of volunteers are involved at 
one time, or when a consistent ’pattern of oxodus Is discern- 
ible, the point vdaere individual action ceases and orgsinlrn- 
tion begins may be improcise. Yet it is at this oossibly 
imprecise point that a reutral ,jtate must t&i.c cognix'ucco of 
the fact that its territory is being ured as c conduit of c.ii 



for a belligerent. In sari© instances, however, govem*'.entaII 
complicity is open to little doubt. T’Uls Issue 'Contest© 
in "fnitod Nations dC'-jatc-r vh«rn ^o-y:y.v:vist ■'^hinc.ic fircec onte 
the I.orean Conflict cn the ci-Ie of Jorth '’'erfee. f 

the /then? Coramunist bloc claimed tlxat tho Chinese partici- 



nants were merely volmiteers , and tliat, eve^i though they 
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crossed the frontier in nuiriberx, they were anting ar 
Individuals. Such nn arg'onent was hardly teriafcle in 
of the facts, and in January of 1951 the Security Co’innil 
condetsned Corair*?inist shina for its ii^srcscion. It nay be 
safely said that in »ny frontier passage of the nagnltudo 
of t’iie CoDffiunist Ihlnose invasion, any j.ttenpted distinction 
between individual p.ction and a countenanced hostile execu- 
tion (if not an outright attacl:) is entirely cerebrle. 

Despite any difficiiltlos in line-drawing, the teat of 
legiti’ciacy of volunteers of nonparticipant netionnllty has 
been "individual action", and "... the subicets of neutral 
ntates who thus enlist do not thereby corarcit any offoiGC 
against the rules of International Law,*'^'"‘ In practice t!ic 
'Jhited States lias adhered to the distinctivon beWoen Indlvici- 
unl and organized activity of voluntecrc. .dien 'njbassador 
fanacona of Mexico conpiained of the arrest of !-'^cxicsn 
citizens who were departing the \iited -tates? to ta« o oirt In 
revolutionary disturbances In },'exico, Secretary of State Rnox 
stated in the course of his reuly: 

"Again I should call '.rour Ib:aellenc/*s 
attention to the fact that in. international 
law and under th® Federal .'tatutes of thic 
Goveruscent a very wide difference exists on 
the one Imnd between the passage of rasm .singly 
and in snail groups across our frontier and 
into another co'jntry, or the sLiling of 
individuals or snail groups in the ordinary 
course of events from cne of our ports, &.nd 
on the other hand th® departure from our 
territory of organized groups of nen avox'lng 
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’’the purpose of undorta^cing belllgsront 
activities in foreign territory. 

In this connection I nuot a,;nin repeat 
to 'four "xcollency that not only is there 
no rule of intem«ation.al lav reqjuiring, 
end no local '^’oderal statute tl^iat vould 
permit, the Federal officials of this 
Qoverment to prevent the passage into 
foreign territory of anaraed and unorgan- 
ized men either singly or in groups, hut 
on the contrary it is an es^pross provision 
of international lav tliat the responsibility 
of a neutral power is not engaged even in 
tisie of recognised war by the fact of per- 
sons crossing the frontier separately to 
offer their services to one of the belli- 
gerents^ and as to the mandates of auniclpai 
law, the courts of the United States have 
repeatedly declared that our neutrality 
statutes do not forbid one or more individuals 
singly or in unarmed, unorganized groups froK 
leaving the '^ited States for the purpose of 
joining in any military operations which are 
being carried on between other couiitriss or 
between different parties in the same oouritry. 



In a connunicatiori to the Department of the '.'av'f of 
October 23? 1940, relating to the service of biited -t;’tes 
citizens in the arned forces of foreign States, the Deoartciont 
of ftate declared: 



•'.lections 21 and 22 of fltle IC, hd. Code, 
provide ponaltlos for c:itry or the hiring 
of others for entry Into the ar^cd forces 
of a foreign, state when cuch acts are 
committed within the territory or juris- 
diction (not extra-territorial jurisdic- 
tion) of the 'Initod Ctates, but there is 
no penalty in the general laws of the 
United States where citizens of the 'Inited 
States go abroad and while abroad enter_ 
the armed forces of a foreign state, 



Present statutory prohi'oition of foreign era.istnent 
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tc'. 



ar rcc.' 



vithln thf' territory of tli:- :i,Vtc\ to. ^ 
of others within the territor/ of th% .itAteaj 1 

contained in 18 ’T, .],C, S-5'v (''*>’ 



'^♦hoover, within the Viitcd 'tcites cnlisto 
or enters hinself, or hlr»s or retains an~ 
other to enlist or enter liinjelf , or to 
beyond tho iurisdiotlon of the 'lilted .'tpte? 
with intent to be enlisted or cnter€*d .In the 
service of an/ forolfn '^rinco, state, col.on'j, 
district, or 'ocoole ar » sold:' or or a 
□arina or seatnan on board cny ve5.*scl of v.ar, 
letter of rar*^',ie, oi' v>r.’.Vi*toor , ou 

finod not jeore than 'f. or ic;nrlsonei not 
rior© tlinn three /tfs.rn, or both.,'--// 



Contrary to hr:: erdieln~ba’ itei ’ c a: sertten , »■ 
is not a crine undex' ’"nitec ^td.tos' I 0 .V for iudlvlchrU., 
whether or not a citizen, to derm't tho conntry -/Itu l.n^ent 
to enlist In a foreign ?!ilIltKry sex’vloc, nor coos t'nc' law 
prevent individuals fron so doing. ho*'cver, whether or not it 
was an intentional atteaipt to fill this hiatm In. nite.,’. :;t.\tos 
neutrality lavs, Section 3^+f (a)(3) of tn*- l 5 »i?;rationi md 
Jationality ct of l?o2 doee direct its t/n-ast r..;:o,in&t individ- 
ual foreign military service, although it does not >iu-,o iucii. 
conduct criminal. 



a* V 



In the 'United ‘'"ingdom, st&ttitox'y 
teer enlistment in foreign aiT.ed forcos 
foreign gallstnent .’ct of l?7*t. This " 
a stellar statute of 131?, na’-e? it '-in 



yroh-bitlon of volun- 
ic. cofjtalnci in tho 
ct, vhi''h 1.' iMired on 
offeiicij for any .’.rltitl; 



subject to accept without license of tlio Crown ' any coumic* 



Sion or engagenent in the militery or ixrval 



service of any 
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foreto Ststc at ',nr with any ai c'^.cr vi<-^- 

’ler l-iaJeGty^'j or to leave the cotiQtry •Ith th^ intcD-t ic 



accept such corjlssion cr -r 4'tl.ltlonr 

are directly slK**''^ '^t ^resi.'**rvl>tg rASotr*.' ’ * / "fj* ••'■feera^ ti'-.^'CA-. 
coercicn sit'i')t-.oi\f jtr»ct th«>y •••i tliA «k 3 Urtoic»! 

of states of Lz»'i <■■#■' . Ti.’ if'Uir’*' vte’^« .urve’/er? 

the tenri 'Var' has a i3^>rt' iiicliisivo comic tat t.-fitr* >• 

strictly defined etitc of dec*lar<-u •nr, OkiiO’ voulc «■' ttnd to 
hostilities of lesser e*»»sriit.jdv ho t^lMc the furtJisr 

view that enllstjccnt in Iriit^J h’e tions or I n the 

forces of a State ^lich the Inited Nations is Miflsttn' , is 
possibly subject to the &snotit.*nf rvrovldeij If/ the cl, «» 
long as the ftate against which tl^ey are fifbt5.n': is oeaci 
with the Cro-.m.^- 



-‘1 though they go txjyond the recuirsme^^ta cuf»t.o-<t'ry 
international law, provlsiurit in don«»tic ^ectslftticu iw strict- 
ing neutri'l volunteer* do Imve a slcnlficciice fer the cuf ton- 
ary lav in that. tJiey ropresont i trend to.rt'r>i str-i-ct o* 

neutrality. '« ititod by *ir-««nLtcj 



* the cuGtoni?ry law La -11 r.*!>.>c*cis 'Li 
cl*ir,s/, uncertain «r.<J tiu f fcctir.' , src 
it is" hardly nnr :TlfUk: thxt It ^'as 
boon eodlf i»d in vav-rioun vcy? . hriu- 
laerable LVjuaicipal provisions ^-rohAihl- 
tlng and nunifhlns foraign enll£t*«it 
exist. ,..'‘‘3 



Euch restrictions in fl'ccestic leeitlatior. IndloAtc a 
recognition by states of thoir responylhUity for tht? oction^ 
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of tholr nvtloiv'i.: Nlrop.d -•',<■*0 t,.iv, .'••ItliJj* 

thoir control, an unvllMnaiierj to \k urf;vn >r/ i:L.clr 
nationals into a poi?ition of .)c.rtlclnaticn In ar. Intcrnr.- 
tional conflict which they othtn/l«e soch to avoid. 

In so doing, dtntoo cnactlnc thee© rs/;ulations Tarirrlzc the 
primary v*ln© of nonparticipation in coercion — thx pre- 
vention or ninir-lF-atlon of th»d spread of war and intornatiojial 
violence. 

B. Tho Docline of Govenenental Iialr.s_^. .gair© 

Th© ’’inpeccable”^^ distinction niade by custotnary 
international law between organised groups of vol\mteers de- 
parting a non participant State's territory and individual 
volunteers departing on an unorganised basis, reflects the 
conception of a political, economic and nocial orranlr&tion 
prevalent in '/cstem Znvopo and the 'lilted htatci in tlie 
last century. Tills conception, most co!;r.only Vjiovn as 
laissez fniro . placed a preni’xa upon indi\'lclual initiative — 
particularly in the economic sphere — and relegated to gov- 
emnental activity ojily those circirascribed functions thoagnt 
to be appropriate In an era of ener.ging Individualism, dart 
and parcel of tliis concept was th© viov/ of an international 
community vhercln only "tates vero effective r«rtlcipants: 
thus intematio!ial relations and responsibilities were tho 
province of Gtatecraft, outside of which the private sector 
of society operated froeiy. It was in auch an lnt#Iioctuol 
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devolo'ofed \idiich ev«;ntually 
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ConvcntlDnf: of 1^'^, 



Tho political, economic end social developments of 
the twentieth century, however, have virt"ially eroded th« 
nineteenth century dichotomy boWeen the nctiono of a ctctc 
and its individual inhabitants. Observed history and coisrson 



experience bear witness to the extension of covemmental con- 
trol and ref^ulation into virtually all a.sp8cts of life, nost 
notably the econonlc aspect, 's domestic and Intfiaifctiunf'l 
social life becomes nore. co’CpIat it Is not to re t«;ciV'ot8d 
that such dovemncntal inf’-uenc? 'rill decline, ’-'olouff.- and 



Feliciano state: 

’’'"■ven in nontotalitarion orders, ... 
govemneiits cowr.only exercise exten- 
sive control over the movene^its of 
capital, goods, and services aci'oss 
their boind^arieir , utilising a large 
variety of control tecliniquec and d©- 
vice**, such as exchange controls, 
tariffs, import quotas, export li- 
censing, bilator«al balancing of trade, 
and the like. In periods of crises and 
energency, i.e., of overt violence or 
high expectations of violence, public 
control is co*xr.only intensified end 
broadenfjd such that the r.ri-vate (riOn- 
governisentcal ) entitle*' and individuals 
involved in an act of exportation or 
ir.nortation v*ay actually bo littl* cor» 
than ncninal participants. IhP crioif-l 
points are that decisions on tb« iwsfcortant 
aspects of foreign trad© — direct con- 
tent, vol'Ane, financing, and so ferth — 
are either rstdo by govern-ient 
directly or art subject to their •.pprovel 
and that the private narttes in f^ct 
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state polio/* ' 



•liil© iw sia/ be corisidored p.*» cI■tab2i^aeu tu*,.t tli^ 
internatinael Ifv of noutr<*l.lt:/ rei'-drr;; -• :> 

State to prevent tho recruitMont of \'oliu\teer*t ana tl;'* .rtoor.t- 
ing of hostile •illlta:*;' e;:pe-.titions In its terrltorv — ---id 
tlxat govora’sent-I c .w.Xvtiioe in the : lJiv, ’ndif fer^rrv'e to 
overt niilnIfeftationG therwof, io tin intfr:;*, uelirt -- 

there rer.ains the ’ curious- uarauo:^' of the frctlo-n of 
action accoi’ded the individual volunteer of non'pt£rtici:Dont 



natlonalit/. *iet, to contJuvue to insist that a 7t4*te naf 
remain neutral vhile its citizens na/ participate in nn 
international conflict, is to engfego in a so.jhistic nicentsa 
which should find no place in present daj intemationv'il lav. 



Brownlie opines: 

”^4ith an increase in the definition 
and conprehicnsive nature of the citizen’"-' 
rights and duties vls- a -vls the »tate, 
there must be a change in the character 
of the volunteer. 



T'Tot only have the presuppositions viilch underlay .'.rtic 
6 of :£ague Convention V practicr.lly dlsappeureK! witl.. the ‘'in- 
tegration of the individual lu the dtatc corpus' , hit tJic 
vague critoi'ia of tl*e custonnr/ Iv.- Inv. *3m/s bo-:v*. ,'r*.>dact.f 
of abuse. Juch proJ5^•iy >ceurrcd in t’lc foructior-* of 

the B.G. Bagle fquadrons which ojillsted in c-xadr. In 1 '-I'.ii 

and the Flying Tigers fomod by Colonel •''aonrriuit iti th% -liK 
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neutral vol lateerr, U^-:; .-riKj rtlr foe-tsic^. on t^c ^x-.t&ifit .f 
^ovemnental control of 5 cmi 04 rtlci’«^-t*o.i iiij tijoir s.ctlvl*' 
tl©s? but It to onl7 '-n" r^dcfiLniu.-; ^ rion--.arTi«iCfcnt 
duty of prev<nition in tsrt.o of lncro=.ool ?^e jmfiblli.ty ^or 
individual action U£.t r. viable soitiiion to 'uoh ft<5Tjtrovf roie.* 
carl be obtained* 

If it is postaletod t»u*t neutrality is rioaQ^rticl-'X.- 
tion in international coercion situetlons $ It esay Ic rw.c-onol 
that a bolliseront lias a Iccitiratc clfclr. lii denfuidln* tk-t 
the nonpartlci'^iant prevent tL© utll 3 .satior. 01 its rew-ourawrs? 
by th© opposing belli£Oi*cr>t. "■wh rejiourco? crnnrt :o»lc- 
ally confined to the territorial and r«>nour':'‘:tj of .% 

nonpar ticlpant Itatc, bat or.t'md tc Its hu^nn ^.e 

If G nonpr.rtlcii.uuit "tP.tc cia,*>bly rc.l'I-' tr» eo:c.rc';ii 
.its duty of provontionj it can no li'iif’t'F Isy ci.alw t*> noji- 
participation status* it in leagueC th'P Id.!. It'^rcnt y 

ing th© advan tan ©• 

'hae of th© lej^itlas^t© e::^oect.atlms of ih* nocp:Jwe of *J.x 
world is tiuxt international society will «00' to w«vr 

and to mintelso th© danger of It* isprod.*'^-^" ‘ucU >.n fscc-oc- 
tation can bo f^arthered .If .tt<*tey recognize rczponSi-bixtty fo* 
the private actions of fchoir indlviduaJ. citisofis 'iim sue.* a .— 
tlons jiav© an operative effect upon Intcmatl-.^aft- relat*.auc 



u.ni the vt.liXQC ’fhJLch 
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4i -rorJ-d - jrw’r .rcc to : ,>rVi% 

Actions vhich contribute to tho o rcid of 1^/1 mernr.tiou- 
ai violence i>bould be ^ reveuted. 

"If the foro^olug observations be correct, 
the ijatei'ccts of tii® voricl loc'et'''’ vl^i bo 
adeouv-te’y served If the- -. tateo effoctlvel'/ 
refr&in fron uu^nentint: the f5.£hV5n:» forcoi. 
of the belligerents in an Intcrcntlonol vr&r, 
or the liisurgorits In * civil ctx*lf©» or of 
an aggressor vhoa the s’orld orgui- 

isatton tales enforcement action. The force 
of this surc^stion reveals itself vlth all 
its cogency if it is considered that Inttr- 
natlonal conflagrationc Ixavc their rootu hn 
local conflicts between tilnor '■tatea or in 
civil wars apoarcntly confined to tho 
territory of one ftate."*-^ 



Tf h 



has been, rugjfestod that a uononrtlcl'v^nt . tato'o 
duty of nrovcnt.lon should be oi'tondod to •''rohihitlo.n of tiie 
exit of volimtcsre-^’'''' '.'ovevor, such control of mvo-'-'ot 
would ocorate as a qua: iriar.tlcn of .rticl.c 11. ;'ara.-rr.''l' 

n f 

of tho Uiivcraa'; hec" oration of arm 
71'ovidcs : 

■ Iver'/one Itos tho ri.qht t':i icuve 
country? includin.^^ Iris own*. *nl to 
return to hir countr/. ' H/ 

In addition, tho .Ini ted ftatea, the riclit to trwcl la e.ja~ 
sidered to be iin inherent ri^ht of over/ citlccn vlii^h 
be denied without cor.oXianca with lifth ;isendncnt. due orocers. 
To lltait this fretidom would indeed be odious, aril, it ir euV.~ 
!T.ltted, ineffective in oreventing th© deoarturc of v stunts or*, 
who seek to enli.st abroad. 
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One possible solution in .oreventins the 
of \'!hited States resnonsibility for the lervice of citizens 
in a belliserent foreign armed force can be discerned in 
Section 34-9(a)(3) of the Inmjigration and Nationality ct. 

In making loss of nationality a consequence of unauthorized 
foreign armed service, the nonparticipant status of the 
Inited States in international coercion situations is not 
jeopardized. In addition, the individual brings this con- 
sequence of Ms own uncoerced action upon himself, iiforce- 
ment of this statutory provision is not only permissablc 
under public international lav and international Ira-an right 
standards, as previously considered, but it le in I'eor'ing 
with the increasing recognition of state responsibility In 
the laws of neutrality which bears a more accurate relation 
to the actual control exercised over private initiative. 
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VII rontrlbutlon of I.;>rsell ta C Q:atri?ve..£.^ i 
bf>>tveen the ini ted states moo .rab ,-*atlon.s 

n. The Israeli Law of Return 



T;:^acer bating the issue of tho service of Waited ’’tatet 
citizens in the aned forces of Israel is the effect of tLo 
Israeli Law of Hetum.. The law of Return, in con;hinctlon 
with the Israeli Nationality provides that all levs 

the right to itsmigrate to Israel} t«.nd that all •Ifr'-vc of full 
age who do so, obtain Israeli nationality unless they declare 
their desire not to become Israeli nationals upon their en~ 
taring the country, '^ider these provisions of lav, scqulsitton 
of Israeli nationality is not dependant upon ronuncittion of 
a prior nationality. 



Thus, by opei'ation of law, Tnitod ’’tates Jews l;ar*ii- 
grating to Israel for settlement obtain dual nationality 
that of Israel and that of the Tnitod tates — without fo2w.al 
application and regardless of their volition, unless they de- 
clare a desire to the contrary. Mthough the absence of a 
rejection of Israeli nationality may be ret:arded as an affirm- 
ative indication of a desire to acquire it, this res'sonini 
presupposes knowledge of the operation of the law and its Im- 
plications on tho part of inr^igrating 

The dlst-lnctivo aspect of Israeli nctionality laws as 
applied to Jews, conferring on th^ perhaps an '.emitting dual 
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nationality, can b© seen through contrast with Israeli 
naturalization provisions. ^Tnder these provisions, persons 
of full age, who do not obtain Israeli nationality •mder 
the Law of He turn, by birth, or by virtue of being for-^ser 
Palestinian citizens who satisfy certain conditions of re- 
sidence, nay apply for Israeli nationality by naturalization. 
To obtain naturalization the individual vuist satisfy condi- 
tions of residence and knowledge of the Hebrew langiage, and 
emst renounce his prior nationality or prove that he will 
cease to be a foreign national upon his becoming an Israeli 
national. As a result, all non- Jew? who immigrate to 
Israel and who apply for naturalization avoid obtaininj^ dual 
nationality j naturalization for them requires an affir.iativo 
act of application with the renunciation of prior citiz<-nship. 
The implications of acquiring Israeli nationality, with a con- 
scious severance of former national ties and accectanee of the 



obligations of citizenship, should, therefore, be well under- 
stood by the non-Jew seeking naturalization. This is not 
necessarily so in the case of Jews who are given Israeli 
nationality by the Law of Heturn. 



As Israeli nationals, 



be subject to all laws of Israel effecting its nationals, in- 
cluding those requiring military sei'vice. The Israeli Jefens© 
Service Law does make Israeli nationals end per-manent residente 



subject to conscription in the Regular Forces or Heserve Forcec 
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of tho Defense '.ray of Israeli in the case of aales, such 
liability e3:ists between the aces of eichteen and forty-nine 
years inclusive, and In the case of feaalos, between oightoen 
and thirty-eight years inclusive. Ilaleo any be called into 
the Hogular fervlce bot.^eon the ages of eighteen and twenty- 
nine years Inclusive, and fermles between eighteen md twenty- 
six inoluslvo; In tho case of both soxoo, the age linlts aro 
Gxtcr«i©d for medical personnel. *11 persons of military ago 
found fit for service belong to the Reserve Forces when not 
on regular service. Peruianent residents are defined by tlio 
Defense Service Law as those persons ■whose pemanent residence 
Is v/lthin the territory in which the lav of tho dtate of 
Israel applies, and whose permit of trsmsltory residence, 
visitor's permit of residence or oerait of temporary residence 
has been expired for six maithe without renewal. 



Dy virtue of these statutory provisicxis, nitod r.tatcs 
citisens who are of military ngo and who arc Israeli nationals 
or permanent residents, arc bound to serve in the Israeli 
amed forces, regular or reserve. The problos thus posed the 
'Jnited utates with regard to its roIat5.ons with *rab couritries 
is patent. IJor is the problem a nininus one. Fx. hoclio 
Divlan i Director General of the Israeli . bsorstion !lin:istx'y, 
stated in a speoc!i given in the nitod »;tatos In yiovonber 1961? 



tiiat Israel is experiencing a sliarp rise in immigration since 
the 1969 /rab- Israeli /ar and tliat the total number of Irxjigrants 
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for 1969 vra?! antic ipc.tsd to bo b*.tvot'n to r.C,'.o:. 

:iev Yor- Tlnos article re!X>rtin.p ’?r, livlln’c speech indi- 
cated that Israel's conscription lav Las Lieaiit th^t ’■ore 

than a hundred Atcericans have been colled uoj sone of then 
veterans of Vlotnan,’’223 The article continued t ■ los'iiu'baticn 

fi’cni the United States also has tncreacod sharply since th© 

1967 Arab-Israeli var. Officials expect "?,000 to lo,0v>'- 
iunigrants from the ':^'iited Otates next year.”"^ ’ 

B, The of Dual 'latlorials 

I.S a Clatter of intornotional Isv, the 'hit-ed ■'•tateo xo 
imabl© to Drotect Itc cltlscn.n, vho nr« also nationals, 

a*’ainst the roquire^.onts of t3ie lavs of Ij-rn^'X ••bon suer dual 
nationals are subject to Israeli jurisaictlon an;f* have 
llshcd an affective cormection with the :-tate of li^racl throush 
SGttlesient there. This principle of custemary lutematlonni. 
lav pertalnlnj^ to dual nationals was codlfiod in tho 195- 
Convention on Certain .questions Belatin?: to the Conflict of 
!tationc.lity Laws; 

’’Art. / State isay not afford dip- 
loni&tic orotection to on© of its nation- 
als against a State whose nationality 
such person also possesses. ' 226 

In view of the frequently confllctinf, oblicstions u'hlch 
dual nationals owe to the Ctatos whose nationalities they pos- 
sess, and the controversies between ftates which heve arisen 
fron their conflicting claims of personal Jurisdiction, the 
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status of dual nationality is in general m\ under f.r\lle on*. 
*'Ot only is it undesirable for the in«lividual dual nsticnal 
w’no is subjected to coapetins demands, but it is also unde- 
sirable for the claimant States. The accusations of ^rab 
tovernments, that the '¥Ated states is uemnittlng its citisfc’t? 
to servo in the Israeli armed forces, is an exiUiple of the 
embarrassment to which a nation may be subjected ns a result 
of the recognition of dual nationality in inteniational law. 
lien ’United States citizens acquire obi t?rat ions to a forei;;n 



State tlirough dual nationality, 



tho 'Waited States cannot pre- 



vent their fu3..fillnent of those obliaatlona viien 
subject to that state’s jurisdiction. 



they Are 



Hie retention of a fomor nationality when pn indi- 
vidual lias voluntarily acquired an additional nationality, 
and has established a permanent residence abroad, is un 
anomaly at variance vritli the sociological reality tliat tlic 
individual has identified himself with another society and 
national culture, has assumed the rights and obligations of 
citizenship therein, and has c^nst his lot v’ith that society’s 
prosperities or reverses, .'s stated by 3ar-Yaacov, a con- 
temporary Israeli i/riter in the field of dual nationality: 

the cxoncept of nctionality implies 
a permanent condition tovolving the para- 
mount obligation of the individual tovardi? 
a particular dtate. 'lie incon^potibllity of 
being a national of two or more States at 
one time lies not only In thr nsycholog.t'»»J 
difficulty of being identified with tcv-^r'd 
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"Ctates b'lt also In the 
ijipossibility of perforsninj si-i’ilta- 
neously the rinht? and duties o? citi- 
zenship in different "aogrnphical lo- 
cations. 

’Having in nlnd th<rt nobt it<.toc natur&lise 
only aliens ylio hove tahen nn their resi- 
dence tho5r territory, h'^ve been 

restdlnj; thcro for sorse- length of th’fo, 
intond ■.jerr’anently to re.^vin ti*erci it 
sectn imre^canable for the Iiosrc "tftes to 
continue to assert tiieir i' iris! lotion, vlih 
regard to sucii persesar tsod to rc'iuiro of 
tlm'. the duties of allogicnce. It ssi«y be 
recalled t'uat certain ritater, have declined_ 
to accord diplo,oatic -'rot«ctio».i tv natlonais 
residing oern«nently abroad as, in the ontn- 
ion of these states, tiie natlcntlt concorned 
iiave not aanlfeoted such attachments to tha 
CO in try v»iOss nation£.llty thsi*' '■•osBess, 
night entitle the«is to dlplo^tlc orotcction, 



Nevertheless, * strict enfcrcvi^cnt -u' ,*cetion 3 V. (o ' C 
of the Iisniigration and b’ationality /ct vouid not neceecsivlly 
solve the problen of the dual n#;tionil jJcrvis'4 In the rmei 
forces of his other nationality uuder ctirrent ’nited ■ ts ts.* 
lav. 



In the case of .latgi-ina 2. 

.p-peals held that the clttzon 2 ’ilr;-c‘’,'''.li.«wtt, 5 .. n*.tlve-v.'rn 
^hited dtatea citizen vho a clt.lzv! of .’-'itserlcnd 

by virtue of his Ivia? ;aron*;--i.:o , did not te hii-.solf 

by t'''ing «Ji oath of t? 'H,’.ltserl&n>3 i?icid«j..vt t'.' 

conscription into tli® "rr/ ■■.hi'',© he living in 

FK/itsorland with his pot'ier. In the Court's cpiniosi, the 



conscription of a dual netlcnal into the rx*ned f->rcei of tho 
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country of ^ils otLor natio’'\r.Ilty '/as :.iiff co cn- to.b'Iiv-'b 
yrliin facie tlmt his entry and service in S'xcV. s^r.'eu foi^ccs 
was involuntary and did not result in the loss of hlf ■’hiteu 
States nationality. 

-- sisilar result was obtained in ’igrrelik v. 

where the plaintiff was bom in tlie 7nitod Ctates of 

Portuguese nationals, went with his nother to live in t'fie 

l2ores, and was conscripted into the Porturiese "r;:g/ at th^i 

age of 20, talring an aitVi of all c, -lance to :'’ortu.;^<4l o 

'iorPoor of its amod forces. In tliat cc.sa, the Court a toted: 

*’Tho record in thii case is wholly dovcid 
of any svldoncc v;hlch v<"'Uld warrant any 
reasonable inference that plaintiff* s 
entry into said amed forces was volontary. 

It is conce-ded tlmt he was conscrlptod 
and his ccntentio:i tliat his Induction was 
over his protests is uncontrad5.cted. 

’Consoription into th.c -ing/ of a feroien 
goveiai’sent of one holding dual citiccn- 
ship is sufficient to e&tablish criam 
facie that his entry and service were 
Involuntarv * . Lercrann v. Pcheson, 3 
Cir., 19^5*206 7. 2d 992, 

t.liile it did not involve the loss of "”nited 
nationality tlirough unauthorized foreign military service, in 
tho case of Jalbuona v. Dull os . tho Third Circuit Cotir*^ of 
Appeals dealt extensively with tho obligations of dual nation- 
als, saying: 

*'Ths "%iited states recognizes thvat a , 'Korean, 
my prO'^orlv be slrsnlto-neoucly a citizen of 
this country and of nnotiior. Neither stat’-;5 
in itself or in its nocoscary l::nllcations 
is deecned inconsiatant with the other. ' . . . 

Tho concept of dual citizeru;?:ip recofTnizar. 
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' t;*at a person ui.17 have «':.cro^,£e 
rights of nationality in two conn trios 
and be subject to tho responsibilities 
of both. Tho raere fact that he assorts 
tho ritjhts of one citizenship does not 
without mor e re ean tliat he renounces the 
other. ... Zi/ual citizenship ... coulC 
not exist if the assertion of rights or 
the assuni-!>tion. of llab 5 . 1 itte» of one wer^ 
deemed inconsistent with the maintenance 
of the other. ' 3 ee "Jews’'.! t««. v. 'cilted 
rtatos . 1952, 3’+3 
72 ^ 725 , 72 97 '", 

12V}. For present purposes the decisive 
point of all of this is that conduct 
declaratory of what one national aspect 
of dual citizenship necessarjjy connotes 
cannot reasonably be construed as an act of 
renunciation of the other national aspect o 
the actor’s dual status. 



717, at oa/es 












’’Certainly this citizen of the Philippines , 
residing in that coiuitry, was bound loycll'!’' 
to support and defend the fundamental law 
of that land J’'ist as he would be bound in 
this country to support and defend our 
Constitution, hesptte each oblijpitlon he 
may remain a citizen of the otiier country, 
ricnce, merely to ac 7 rio'.'le..lge and declar-i 
the lliiliupine- obligation in a ltill“pln«. 
passport ar-p! ication cannot rea'?onably 
have significance in dsrog^tion or 
renunciation of birthright .rerlcan citi- 
zenship. ’ 232 



Although there are lower Federal cases *.'hcrc 

conscription of a dual national ha« been hs]d not sufficient 
to render foreign nilitcry service invol untary axid lorr% of 
I^^ntited States nationality has resulted, 233 the fuprer.e Court 
^'Ishlhawa x* I>>illQ-*» « suory . apparently adopted the reason- 
ing of the I-el'g’.ann and Correia cases. In >rishlVovi . It will 



be recalled, the Court ruled that a showing by the citiz?*.nchip- 
claicant of conscription into a foreign arrsod force adequately 
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injected the issue of voluntariness tV*e croe, aiv 

recjutrod the Govemrient to prove tli'jt suoa 3or<7ic‘' 

vas voluntary by "clear, convlncinj' and unf.iilvjo?! ot.-d^ncG’, 
Kvlclence tiiat the citlzensldp-clai^ant I’jxd gotit to tl'*o co'm- 
try of his dual nationality at a t5.a)e vhon he ’-as subject to 
conscription there »?as not sufficiont for the fovonr .eut to 
iseet its burden, of proof. 

STnilo in one son*e lilted .ttetes citizens Mho e-alGrcto 
to Israel, Iriowln^ that they vlll be ur.»:n to in 

that country's amsd, forces, laiglit be construed as vol'-mtecri.' 
(over whoa the '.’nitod Ctatcs as a nonpp.rticlp«At In the :--lddIe 
East conflict should exercise a duty of crevotitlon;, tns 
operation of the Lav of Ket’urn poses a U 7 dr*,--lieftdoa conpll- 
catlon. Dy obtaining Israeli natior^aj it/ without c.pplyinf: 
for naturalization, taVlng an oath of sllesiiuic^^ or rsrnounc- 
ing ^'nltecl States nationality, the individual acquirco ohli/ro- 
tions to the State of Israel while he retains obi Igat lone to 
the Jnited States, and the body of doctrine relating to the 
obligations of dual nationals cosies into effect, fhe dual 
national nay veil have gone to Israel for the express purpose 
of serving in its arned forces and be in rct’io.lity s. volunteer 
fror a nonparticipant country, but vhen he obtrins dual nat,ion- 
ality with its conco^aitant obligations, ta® 'nJted i'tate? can 
only suffer the oonsequencec of his conduct of its 

rjresent inability to divest hia. of it® nationality. ?he c*Si 



W W 

'F 



^ *» *-*i * ** »^n !«• 

f^tMT ran 






al 






r««i 




•« 






^r # 

r I 






fMt 

* • V “ 

W •tp* ^fOMMlC »iMil Of 

’«4 «•••* •^tcstir tact 
M pmW mt wmtnm*) 
«i«fv tiipi<b wer^ipf i«iO 
't ^ Ptt. trf&l %C 4M| 



4«e^iM nrarfi* ^ aoim- 

«*•« •» mam 



«»••« irntfmm «« «M^ rnttmt at 

• amHaliM «iua stSii't^tatimmm m ««^ 

oe «v |^(f«>«« n«aki« tr tgm mm tm ,m»m m4$m Mt 



m€f •f«i^li« 4»«ir I 



14I 



utx k%kmL 



^ iM 

i»l % QM^Jr 




1 



I 



of the dual national ifl distinct frora tl3£^t of "ch* orv,..ln tj 
voitinteor vho does not acquire the nationality of th»' 
in whose arcsed forces he serves. This f&ct nay not liMve 
been sufficiently appreciated by rab v'^'vemaents and orgau- 
isations. 

'Jhited Ctatos citiEons who arc dual na.tionalSj 
foroj avoid tho effects of Section J^/'(a)(3^ wixen conscriptc? 
into the amod forces of their other nationality. In an er^. 
such as the present, when conscription rather tlmn ©nllituent 
is the primary means of raisins military forces throucho\it 
tho world, such an ©xerription is at odds with the ^nifoir* c’t- 
ministration of section 3^9(a)(3)» and with the very 
of th© statute which ©nconpasses both '‘entering ’ ’©ex'vlnt 
in” the amed forces of a foreign "tate. "hile there ii»y be 
sone justification for extending the benefit of tho doubt 
regarding voluntariness to yo'ung non of dual nationality v;ho 
have been living abroad with their fanilies during minority, 
who by reason of financial or familial dependency l»cv® joen 
unable to take up residence in the »nitod -tates, and .dio 
been drafted by the country of their dual nationality 
they are minors, tlioro would appear to be no such ,\crlt In 
extending an exemption to persons w}io have attained le.ftC. 
adulthood and who have continued to reside pomanontly ebroct'i 
•aiowing that they are subject to draft in the country of their 
residenco. liven less is there merit in extendin'^ an er.ocptlon 
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to Individu.'Jls who ^*0 nhroei® .ml 
additional nationality, Vjiowinc 
the obllcationo of citisonohlo - 



IntentxonU-ly ac'^jlr** 
that they also ac'Mtre tucrob;" 
- Inoludin*: ’'Military £»ivio-5'. 
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!5el^rrvatlon 

■^.itnre Constlt’jtlcnal riTa-llenTej! to Lmt^crn f^i-i(t.)iZ) 



Section 3^9(a)(3) of the Ic^slcratlon and IJatiotAalit’/ 

'-ct of 195? was not held to bo mconstltutional by 1. 

Push . Its constitutional basis lias been slgniflc^aitiy erods-% 

however, by the s^A'cepinc laagua{?e of ^toaiki «'hich deniiKv t! .■' 

power of Consross to legislate the loss of nationality of cny 

unwilling 'felted States citlsen. ::evoi‘thelecc, my entensiA>rj 

of the principler of /.fro-’^ln to ''ection 3^i*'^'(a)(3 ) to nee^to 

its enforcenont construes tho ' upre-e Court's declalcxi cs 

advisory opinion with respect to an act of Con-:;r> 5 Rs; tbx 

Court has historically h»3.d such advisory opinions ao ’;n*-ycnil 

its power in docidlny actual 'cases and controversies . 

"If such actions as are here atteoptod, 
to determine the validity of legislation, 
are sustained, the result viil be tlist 
this court, Instead of hoeping within 
Units of judicial povror, and deciding 
cases or controversies arising botv’cen 
opposing parties, as the Constitution 
intended it shoiad, will bo re<;-d.i‘ed tc 
give opinions in the nature of advice 
oonceminc legislative action,, — a 
function never conferred upon It by the 
Constitution, and against the ©xcrclso of 
which this court has^ steadily set its face 
from the beginning. 

Sfection 3^-9(a)(3) should Ive fi.xlly mforoed until such 
t5.rie as an actual case before the .jupret.e Court ?lvoOi rire tc 
a holding that it is iaiconstitutl.onrl.235 It should cc 
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rK 2 «fcPbered that tie vic-«j •xr-roja#4 b/ v\* jorlty > 

\frovln '.•>r$vail<^d oiil.y by ii narrow Clianjes in th* 

ccaaposition of the Court which have occ irrod since 
was decided may well result in an upset of the b*.lanco of 
opinion and a return to the principles enauciatid Itv ^r£S X. 
rjrcnmell ^ which Imve a respected herltatje- of nrior judicial 
acceptance. 

Tae l.^.^preme vllX lu^vo an occa'’lon In the n#^r 

future to rule one*# a;sfcin on the ’ninte.r-idcd of hi ted 

iJtatos nationality In the ens^ of 
tills ca$ 0 j th© citlrensiilp-cl^iln'iint j obti’. -u#*'.iv 

dtatos citizenship by virtue of S«cti«i 3hX(fi)(7) of ti*»i 
Irnmlsration and 'iMtionality ct of vhicli oxtcaid# 

cittzensliip to chlldr'm lx>rn abroai :*f at :©'-st 

of whom is ft Miited htate*; olt.-’xon. J#ction 301 (b) ^f tbe 

limits the grauit of cltlzenclili; by *V„ hi/, T tr re- 
tention conditional upon the individual’s echini etlcn of 
period of five yeara continuou? n:r/sical t>r?scncw in tlie 
biited States between the fou?t««i «>nd t>rcntj’’-ci^ht. 

liellei was bom in Italy of an Itnlisui frther and ca .^rarl*nui 
mother. childhood he had rc<:ardod as e Tiit&d 

Ttates eitlscn by tho Gover.r^cnt j lie ent<?r«-'1 th<=^ *nit*i! ..'tatas 
on visits without r vlfo, obtes-iuoi a WiCport ^ 

registered for the druft. Vr.,rs.c-.» extent' ijcu." of ’.‘Iv >i»o 

port and warnincs About th^ ♦ffset wf .’c^clion 
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friled to tav® u,i re#!;.’ ii) tU*. -T’y*- 

hls tvent 7 - fourth MrtlAr/, und t'ie )€--:> r truant of 
eluded tlxat h« had lost his '^litod eiti/-ens!*i 

the basis of the decisions in .dflnalllS- X* -JLS.-J iJi’JiUs 
frovln V. lush . ^ thre^-iudco id strict -r’rt hold 

that Congress siaj not graiit cltiseufldp then th.. 

grant by . . croatin <5 a second class cltlsonship or termin- 
ating the grant. 



fh© Court stated: 



vr 



In ' fro\d,n the Court overr r.ec 2S'J2,^i 
discarded the case-’>y-case approach, 
arid soundiNt a general thsM-a that vf*r 
contrary to the nrevioucly rt«tc4 
assmtption tlist Conr/rcss luvl tlx- f’C Air 
to erpatriatc ci^blscns In certrin 
clrc wstsn-'e.* . '' 



Vnile voicing appreciation of th«» lovcnvirn’cat' 



nrr’t'T-Ci'it 



tliat Section 301 (b) vas intended to assure tlmt, . ohlldran 

of nixed allegiance havo sc*re coinection to the state tl'syt in 

offering thna its protection and other benefits of citi^xr- 

chlp. th.e Court noneth€lei,s conclu-led that 

‘‘The broad teacliiac of and 

Ccliaelder Ir ttot one«> :-,.cricf u 
citizenship has boon recognized or 
conferred, Congress not to't^vo 
the status it is far tUo citizen 
to abandon his citlsenshir volun- 
tarily. 



The '^ane was artpied before the .t.i'''rei.:e on 1 

Kry 1^7'^- on hy the Miltcxl 'tatei' no Oc-clfir,<i *.r.c rt?u.’fl*re4i 
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b/ rxt.l V*. ■ ‘u.'c rc-t.T^r' i V>/ o foc 

In Vvf I'r" T^V- ?«m, AiLlc tlio iae 5 ti*v;t j*.' >- 
sented for dc^.ision on appeal ccsnccr:'^ the no*-*er of Cc:j^r*n*.f! 
to atts.ch a cosidltion subseq-ient to *. freiit of cltitor.dhiti, 
it Is evident tlmt thf issue is essentliiilly the snise tJuat 
presented in .frovir:. l.ji. » whether or not Congress lias t?*J! 
power to deprive en unvllllnc citizen of his citisenahip . " 

'>hou:.d a constitntioni.1 tost of fcction 3V:>(&}(3) 
result in a I'cjcction of the reas-oninc la .froyipi end a 
return to the position that Congress h-v^ j^/tr to ej:*- 

patrlato u.'r.'illing oitIt*3nct the str„t'..Vv'srf nay 

;v the 



bo subject to oth»-r con 2 tit:itia'xl clxll€?n,>M. ■ n> 
thresldiold issue of thp cnistc^i^e of •fvon-,T‘.*P5^ionfii -over to 
legislate expatriation ift aff ir. tively ro-fctablishLa, t!i^ 
statute asust vithstanJ the ohnlleni:* tii-it it conrtitutafe a 
punistoetit. s di? cue sou aiiOVCj iti X* 

Xartlnes .. sunrn , ‘h-. Justlcn; Coldberg, specif ini; for five 
majority corpoeed of Chief vTuctico *r.rren and Jsi.'ttiet.'t 
Douglas end frerman, in addition to hiissdtf, I'Mlt t;s*i*t 
patriation under section 3^«-fCs' )U'-) -cr d«;»£irtint, or r-vy^inLoi’, 
outside th© jurisdiction of th© '\'iltod in var'cltic ox’ ir^. 

time of national et.ergency for tha -oirpoRe.v of sx^cidin? «>r 
evading military training suiu service vac a punitive no.euiv 
vhicii vas unconstitutional in that it f^^iled to prcvldu thu' 
.irocodural safoguarl^s of duo px'ocesn ipuarar-tced by tlv;: .'ift* 
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and ri:.:th . \\ly tlire«i 

•nsjorit/ regain on the Jupr©^io Court to lay, and It to li>V-od 
pos 5 ibla t;xat tho viev of the dics«ntin,j Juftticen in 
T'nrtlr.gr. will '^rovail in a future teat. Their view yo^ilsJ hold 
that doafitlonaliS4tion is within th.o picaitulo of ConsrArs » 
regulatory powers and that It Is not a penal 3 r.net l^^n. It 
ic certainly ^ sustainable ca’t^ntloi t'lat er.patrlation for 
certain Vincoercod acts caar.ittod by cltisenr s.broad la not 
a *'pimisbnont'’ in tiie constitutional sense, recauiring aoit- 
pliance with tho procedural safeguards of the fifth and ilrrlh 
ALsendJcents , vhore the .Individual is not accused of a crlno, 
subjected to a crlslnvil procseutlon or to the de»’rivsti‘Xi cf 
his life, liberty or property, loss of for 

authorized foreign military ccrvlco certa.ln.ly folic vltrdn 
this category s.lnco 7©deral la# doer not !f.aho such conduct 
criminal . In !‘e,naoza~:h,r1^.1na s.^ tho conduct givLug riso to 
denationalization was also a eririnal offense, and the t\fo 
cases are thus distlnnulslufol©. 

If ercatrietlori for an authorlsod .rervice tu «'orcljn 
arsed forces is held to be not ;■> ailt.lv?, the conati- 

tutional chrlLleng^ of *-<‘uii.cln*4nt -.Idch 1% cruel tnd uuusucj. 
because of t!ie ...ooslhillt; cf sb-.toloasncoe -I.^e: not crlv... 

The plurality opinion in v, 2lLItils ZluHh* vbJ.ch : 
that the creation of i sts.t*jlej5.nc'..s 'rtz a aru«itl v^nd 'anusunl 
P’lnislinent in violation of the fl«v»th 'nvitb cnt, 0 . 0 / l*v 



ui 






zri.ct 



distiaguislied on tho basis t!iat t,.r,us*trlatlon in t'vat 
was imposed ao an sdditloiial penalty for conviction by courts- 
martial for desertion from tlie forces in tise cf ^ar. 

There expatriation vas cleerly utilised as a ivinishrent. 

l!i a case where deiiatio:i.a.liZv*xtion is Isold to be punitive, 
and compliance with the proosdural safCjiraarcls of the fifth and 
Glxth Amendments has been initially determined, it is possibly;, 
of course, that the Supreme Court could follow .Ttcli and char- 
acterize denationalization as a cruel and unusual puriislraent 
constitutionally prohibited by thx- r.lshth r.mendmant* It io 
submitted, however, that such a cMracterization is not valia, 

Donat ionaiiz&t Ion with resultant statclossnezs doec 
indeed carry with it s«:rtous conzrv'iu.en.ccs for tin IndlvlduRl , 
but such consequences are not necoscarij.y cruol end unusual 
punislvnent simply because they are serious, .yirtheruor^, it 
is not likely that an Individual who is deprived of his ^^itod 
States citizenship, and who is reriderod stateless thereby, vlll 
bo left to wander ai!nl«coIy and alone throiEliout the world. 

;n examinatlcm of those subsectloxis of Coctlon 3^0 (a) which 
have not yet been declared ancoixstltutlonal rovoals that in 
each instance the conduct which gives rise to onnntrlation re- 
flects an existing attachment by the individual to a foroijjn 
dtate. To a greater or lesser degree in each case, th© indi- 
vidual has sought to identify hlasolf with another country and 
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has been so accepted hj that country. TJio provisions pro- 
scribing loss of nationality serve only to give effect 

to wliat is already a sociological reality. 

3. An ^.pproach to deprivation of ■Nationality for 

the jSiturc 

One conclusion of this study Is that legislative 
expatriation of an imutlling citizen should be upheld in 
soiriQ Instances. 

Certainly, under international law deprl^ration of 
nationality by a unilateral act of "tate, even when it 
results in statelessness, is permissible. Denationalization 
resulting in statelessness was specifically recognized as a 
permissible consoquanco fpr certain individual conduct in 
the proposed Jnited TNatioas Convention on the ’\eduction of 
Gtatfel ©ssnese . 

As considered previously, Article V) of the ‘^nivorsal 
Declaration of Human Bights, which recognises the right of 
everyone’’ to have a nationality, nonetheless actoowXedjges 
tho power of a State to withdraw Its nationality by a uni- 
lateral act. In setting a standard of achlevexent for nations 
on the basis of human rights to which notional decisioii-maKcrs 
are obliged to look for guidance, Article li' requires on3.y 
that such deprivation of nationality not be "arbitrary* . 
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Th© Constitutlonra prohibition of the unintentional 
loss of 'fcdted states nationality is not at ell as clear 
as the formulators of that '’absolute vlev'” Insist. The 
historical basis on vhich it has been predicated has l^een 



largely refuted by Justice Harlan's dissenting ooinion 
Afroylffi and slsevliore. Is Las been dexaonstratod, it i 
certainly not a view which 1ms cersmanded unanimous jui 



in 



LC ic 



adherence, /s stated by Harmy in his apiaraisal 
Justice barren's dissenting opinion in PerozJ 



Chief 



"There is nothing irresistibly com- 
pelling in the Chief Justice's thesis 
that the people, because they are ^sov- 
ereign, cannot be deprived of their ci- 
tizenship. The ’sovereignty of the 
peoolc’ nay be a fine oratorical 
floiarish, but It is rather dubious 
constitutional doctrine. Hor does 
th® authority mustered by the Chief 
Justice in support of his contention 
that Congress is without povrer to 
take Qway cltisenshlp vrithstand close 
scrutiny. "2Mi' 



Previous appraisals 
statutory provisions prescr 
ality have tended to focus 
trlating conduct Indicated 



of the constitutionality of various 
ibing loss of United natlon- 

on whether the individual's ernc- 
i\ ' voiui'itary relinquishment' of 



citizenship, .m pointed out by Hr. Justice Imrlan in his 
Ifrovii'n dissent, this phrase ic cusccotiblo of a byofold inter- 
pretation; it mey refer to the logical Inforenc© to be dra*in 
froBi actions which are performed without duress, 02 ’ it r.e./ 
refer only to actions coinciltted with the intention of 
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©ffectuatins loss oC oitiEcnshi.% It Imc in fact :x-cn us»vl 
in both senses, and its continued use does not contribite 
to clarity of analysis. The > ttorncy General’s v pinion 
analysed previously, and roprintod in '.ppcndlx A of this 
study, utilizes the phrase and thus luxs this defect. 



The conceptual difficulty uosed by the phras® ''volun- 
tary relinquishment” is revealed in a recent law review/ 
article attosipting to define the In an effort to 

give ''voltontary relinqulshncnt” a substantive definition, 
the author states: 



”A citizen should be held to have 
’voluntarily relinquished’ his .'vtGcr- 
ican citizenship only if he voluntarily 
and forr.alIy reno’inces that citixcnshl’c 
in a manner prescribed by la,v, or if lie 
voluntarily and Intentlormlly i.equires 
a foreign natlonalit/. If h© is s diml 
national, he shotild be hold to hcive re- 
linquished his citizenship only If h© 
voluntarily cannita a hostile act for 
tlie state of his other nationality and 
kno'ys the act is ineorvSistent with the 
obligations of his toerlcan citizenship 






Laying aside for a moment the possiale nmbigultles of 

a test consisting of a "voluntary and forr.i4a ronuaeiation of 

citizenship in a manrier prescribed by lav'* , tlie author had 

stated earlier in his appraisal that; 

*'In the case of a non-dual national, 
l.e., a citizen only of the 7nlted 
"States, any definition of 'voluntary 
relinquishment’ tliat ©sibraces conduct 
short of acquiring a foreign nationality^.. „ 
seems unnecessarily and unfairly broad. ’ 



?hu£?, the author vould seem to T5eri3lt f %'^oltintar/ ^itd forr*al 
renunolation without the intentional acquisition of a for- 
eign natlonalityj an oatconc which he had already cli&rac- 
terizod as ’’unnecessary” and '’unfair”. Tiiat his voluntary 
and forisal renunciation is not confined to a written instru- 
rsent expressing intent, but also "embraces conduct* (thus 
elinsinating a possible distinction between tho two character- 
izations) can be seen in another of the author’s cormentsj 

"Intention to relinquish cltisensnip 
dust be either express or, inferred 
from the voluntary 

\ 

It is readily apparent that an intent to relinquish 
citizonship nay be "inferred" from a variety of "vol^i:itary 
flct"/i7 established by Congress ae criteria for expatriation, 
(iiid that these acts nay be construed as falling witMn the 
author's test of a voluntary and forisal renunciation of citi- 
zenship In a manner prescribed by law. The broadness of this 
latter test renders it unv?orhably anbiguous. In addition, it 
is precisely this "inforrence" which the f rovin cj^eo hold 
could not be drawn. Hssent daily '.frovln held that Congress 
had not the power to provide that a citizen’s ccnduci could 
give rise to an infereneo "voluntary relinquislinent’ | ’’vol- 
untary relinquishment" under .‘.frovlr; means intentional re- 
linquishment and that intention must be express. The eircu.x- 
locutory pitfalls of "voluntary rslinquishnent" cloud eny 
analysis which uses it as a test. 



The test of ’’express renunciation' of nationality 
was propounded hy 3oudin prior to h f r ovln as the only cOvi— 
stitutlonally permissible standard. In hlo article, 
Involuntary Loss of /troerican ?^*s.tionalit>% ‘^ ' Boudin denied 
the legitinecy of the historical basis for Congress’ denation- 
alization authority, ft'hile the Isinguage of the a££ 2I1I!1 najcr- 
ity opinion considerably confuses the natter by referring to 
"voluntary relincjuisiissent'' , it is evident fro5a the opinion as 
a whole tliat th© Court adopted Boudin’s '’express renunciation" 
test. Boudin indicated that Congress could m&he certain un- 
desirable conduct by a citizen abroad a criminal offense, and 
by so doing give notice to the world that wo desii’e to avoid 
embroilment in the internal affairs of other nations; he con- 
cluded that the "... drama /of denationalisation is surely 
not a requisite to international astity."*'"' 



ruch a conclusion is another "fine oratorical flourish‘d 
and it may bo the solution which the ^ftiited 'states Is iorced 
to adopt if the dupreme Court piirsues the /'.froyjn rationale 
and further narrows Congressional power to denationalize an 



unwilling citizen. It is well established in conslltus^^onal 
law that Congress does have power to enact laws regulating the 



conduct of 
territorial 
by Opuenhei 



citizens while they are beyond the limits of the 
jurisdiction of the TJhited States. ^52 stated 

rs-Lauterpacht : 



’■The Law of Hationc docs not prevent a 
State frosi exercising Jurisdiction over 
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*’its sub.1ect travelling abroad, since 
they re^sain under its personal supremacy. 

However, caking certain conduct abroad a crirJinal offense 

is not a solution which reaches the problem of the citizen 

who avoids criminal sanctions by remainin;: outnide the 

jurisdiction of the Jnltcd States courts while continuing 

to flout the law of his country. 



The present controversy with Arab nations over the 
service of '^ited States citizens In the armed forces of 
Israel presents a clear example of the need for the power of 
a sovereign nation to declare certain acts of its citizens 
abroad to be expatriative. As was stated in the majority 
opinion in Perez v. 3ro\mell . suora . there is a ’"critical 
connection’’ between certain conduct abroad and the posses- 
Sion of American citizenship by the person cosssitting the act 
which raakes such conduct potentially embarrassing to the 
Hnited States, and '’pregnant with the possibility of embroil- 
ing this country in disputes with other n- tions. The termin- 
ation of citizenship teiiBinates the problem. ’ 



In enacting the various subsections of Section 3’^9(a) 
of the Imraigratlon and "'JatloTiality -.ct, foagress has identi- 
fied conduct which, Insofar as it Is not criminal, is at 
least a diminution of undivided allegiance to the ’nited 
‘States. Congress, as the collective will of this nation’s 
citizenry, has determined tliat such conduct in diminution of 
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allegiancG shall result in the severance of the tie of 

nationality with the Individual actor. (Certainly, the 

Individual's conduct must be uncoerced for that result to 

occur. ) The chjpreme Court's constitutional nrohibition of 

the power of Congress to exuntrlat© an unwlliing citizen 

subordinates that legislative will, at best, on uncertain 

grounds. As stated by Mr. Justice Harlan' 

"The construction now placed on the 
Citizenship Clause rests, in the last 
analysis, slnply on the Court's lose 
dixit * evincing little more, it Is 
quite apparent, tlian the present 
majority's o’wn distaet® for the 
expatriation power. "255 

The emasculation of the expatriation power, mid the 

general uncertainty in the administration of the loss of 

nationality laws, which the overly subjective tost of inten 

the / f rovim case iias createvd, can be observed in tiie 

interpretive guidelines agreed upon by the Jepartuent of 

State and the Imnigratior and Naturalization orvice follow 

ing the issuance of the ttomey General’s Ooinion. These- 

instructions, containing general principles procedures, 

wore transmitted to diplomatic and consular posts abroad on 

16 May 1969 for use in the processing of statutory expatria 

tion cases, stated in e recent article by :‘r, u. . 

’>uvall , an Attorney for the Ini ted states Passport office; 

"'Jnder the ^^tate- Justice guidelines the 
voluntaiy performance of the following 
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’’acts is considered hlglHy persuasive 
evidence of an intention to relinquish 
citizenship and will normally result in 
expatriation absent co^mtervaillng evidence 
of" an. intent not to transfer or abandon 
allegiance to the ^dted states : natur- 

alization in a foreign state: a meaningful 
oath of allegiance to a foreign state; 
service in the armed forces of a foreign 
state engaged in hostilities against the 
United dtates: or service in an important 
political post under a foreign government. 
Other voluntary acts under the remaining 
statutory expatrlative provisions norsially 
will not result in expatriation unices the 
record in the particular case contains 
persuasive ©videnco of an intent by the 
citizen to transfer his allegiance to a 
foreign state or abandon his allegiance to 
the 'Tnlted states. ’’‘^57 



Thus, in eny proceeding to e.xamlne whether an indi- 
vidual has lost his "Tnited States nationality .mder the 



statute, the Government has the burden of establishing by 



a preponderance of 



the evidence 




tliat 



(X) the alleged 



expatriating act was corrsjitted voluntarily, without 



duress, (if th® lacX of volxmtai'iness has been raised by 
the citizenship-claiisant ) and th&t (2) the citizenship- 
clainant intended to effect the loss of his >ilted states 
citizenship in cosanitting the expatriating act. -liere the 
Government fails to meet its burden of establishing volun- 
tar.ln©ss, the inquiry ends in favor of the retention 



nationality . 

If his 



the question of Intent is no 
case of lac;: of vohmtHrines 



longer I'elovant. 
s is unccrts5.n, 



the citisonship-clalriant need not rc?.y on 



prevailing on that 






m 




iMiP» ^ jm ^ I 



•>mjm MCrK>wi^ ii«» •# «X&A ' - 

TK ^ iP * 9m^l m ^1 | i* I It Mi* .l>^a|ij||| 



# 






4Ml fp ^ MW 



4# M 




issue, but Eiay fall bad-: uoon the Govern:- ejit ’ s burcen of 
establishing his subjective Intent. It i obvious, that 
absent an express declaration of intent, any huT&n conduct 
nay be rendered atnbiguous by the actor’s eiaim tliat ho did 
not intend the natural and probable inference to bo drawn, 
from it, '•ihen the individual is free to interpose bJ.r 



subjective intent as a bar, the Oovernnent’s burden is vir- 
tually an impossible one. ”bis can be seen In the Justice- 
Jtato guldolinos for establishing loss of nationality for 



unauthorised foreign aimed seir/icos. 

’■■andor tho guidelines, expatriation oncer 
that provision Section 3% (s)(3j7 
occur in only two ways, fne, when the 
service is in the Jimed forces of a foreign 
state engaged in hostilities against the 
'United States and tho record contains no 
persuasive evidence that the person intended 
not to transfer his allegiance to the 
foreign state or to abandon hivS allegiance 
to the "Ml ted States ^ and two, ^rhen the 
service in the armed forces of a state 
not engaged in hostilities ajalnst the 
'Tnited States and the record contains 
persuasive evidence of intent to transfer 
allegiance to the foreign state or to^abfsn- 
don allegiance to the ’’nited 'tates. '*259 



•^nder these standards, a cltinen would be free to join 
an eneny aimed force engaged in -open hostilities against the 
‘United States, and then to claim at a later date that ho did 
not intend his conduct to l->e cuoatriative , that he was always 
loyal to the united w'»tates and (possibly) that lie fought 



against the Ifnited States only because he disagreed with c 
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That such s, result co ild 



particular govei-nnental polic/. 
be obtained is nothlne short of preposterous, and yet clearly 
it could b© obtained under th© present guidelines, particu- 
larly in view of the liberal standard of persuasive evidence 

26 ^ 

which the citizenship-claimant needs to present. It s 
should not be forgotten in considering such a result that 
when the subjective element of intent becc-.os relevant to 
the inquiry, voluntariness of conduct has already b»cn es- 
tablished. 



The potential Inoact of the tfrovl^^ case upon ’%iited 
Ctates foreign relations is substantial . ’'nit.©*! . tatec 
citizens, nat5.ve bom, and naturalized, fxy live aoroad ^.or 
extended periods of time and cease to participate as citizens 
in the normal community processes of this country, rhic 
freedom to travel and to reside v/here one chooses is essential 
in any open and democratic society; but since 
is now clear for '^ited states citizens to participate active- 
ly in the internal affairs of a foreign ttatc — they ray ob- 
tain a foreign nationality, take an oath of aliegi-tJice, serve 
In the armed forces, hold a political or appointive office 
and vote in a political election — as long as they preseiit 
’'persuasive evidence'* that they did not IntenCi. to i.ose tnsir 
citizenship thereby, in open and democratic society nay have 
to bear the loss of the contributions of its citizens livinr. 
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refrain frota involvo'-'.ent in foreign internal, affair?. 

In an era of sensitive international relationships, where 



the attitudes of segments of a nation’s oooulation are 
studied by foreign govems^ents in the proccso of deteminin.g 
their own policies, the '^litcd ctatos roquiroo tbs undivided 
allcglanoo of all its citisons. ^*ited tatoc oitisensM:- 
is indeed a precious heritage which shosild not bo lightly 
lost, but it is not tot) nuch to expect that cltisens abroad 
will evince by their conduct tiiat they truly do /uivo such 
a regard for it. 



In a ftiturc tost, the wupreae Court should r«jt’u*n to 
the reasoning of the Perez esse and uphold the power of 
Congress to denationalize sn unwilling citizen as a necessary 
and proper cleans to effectuate the Federal cover to regulate 
foreign affairs. Certainly th® expatrlative conduct «iuct 
bear a rational neicuo to the specific Congressional regulstor/ 
power. The conduct sanctioned with loss of nationality Hiust 
icioede or iapaix' the exercise of that power, further, Con- 



gress cannot act capriciously or harshly by naPing any dis- 
favored conduct expatriativc. The conduct in queetton -■‘uot 
ropresont s dlrcinutio.n of the individual’s undivlclod alle- 
giance to the '%iited «tates. bach conduct nay ;lnclude f.n 
express intention to renounce citizenship or conduct fr-o*" 
which ditainution of an individual's undivided allc^fiance Siey 
be inferred. 



13 / 



'^lourt should abandon its test of ’ vo7. ant:'' r/ 
relinquislii’ient'- j in vieu of the uncertain laeaning of that 
phras®, end should focus instead on vhethor the individual 
has been tenulnely coerced in his cos:rission of the ©xpa- 
trative act. Vliers coercion « xists it is not sug/csted 
that expatriation should res>ilt. diere there is no coercion 
the individual brings the consequences of Mb conduct upon 
hisaself; loss of nationality is not iiaposed upon hir, by the 
fiat of an oppressive go\'emisent. 



'Jnauthorized service in the arsed forces of a foreign 
State neets the above proposed constitutional criteria for 
expatriative conduct. A rational nexus between unr-uithorliPecl 



foreign military service and the power to regulate- foreign 
affairs exists in the very ytubotanticl aoscihll Ity tMt such 
service rsay d:cav the \’nlted -tatcu Into conflicts In wnlch 
it desires to renain a nonparticipant. rru,.t such service is, 
at a ainisauta, productive of international discori has been 
decsonsti'ated. Also, iiidivlduals sei’ving in amod fcrrcss 
abroad nay be aldluig the ndvancenant cf Interiiatlcnal colicxea 



contrary to the ai’us and interests of the /nited t tates . fur- 
ther, the power to deiVatlonalise for utisutaorlsed fori;lgn 
military service permits the rbiitel Atates to ©xarefse pcre 
effectively a nonparticipant ’s duty of prevention in restrict- 
ing a belligerent’s access to its hurnan resources. ’uch s 
restriction is in hooping with the development of more stringent 
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concepts of neutralit/ in custonary international which 

are, In t^Arn, reflective of the greater degree of re^:ulation 
actually practiced by a Stato with respect to its citisenry 
in the latter part of tlie t’#rentieth century. 



An individual’s act of entering or serving in tho 
artned forces of a foreign Ctate without authorisation cer- 
tainly constitutes a disinutlon of allegiance to the United 
States since he nust also bear a loyalty to the country in 
whose amod forces lie serves, .’urthermre , during his for- 
eign military service, the individual Is un&vailnbl® to 
honor his obligation of service to t’us JaiteS. ’tate.^. 
nationals, who by their very status bear divided loyiiltia??, 
should not avoid the consequences of imauthorlKod forel?vn 
military service because of conscription, llien they have vil"' 
ingly acquired an additional nationality, or, after obtaining: 
tm^ority, they have remained in the country of their other 
nationality luiowinj^ that they are sub,1eot to a nliltary draft 
conscripted armed service should not bo regarded as coerced. 
Loss of 'Tnitsd states nationality by dual nationai-s in these 
instances merely evidences the socio2.cgical reality of their 
attacteent to a foreign country, cuid certainly is not objec- 
tionable because of resultant statelossnoss. 



1 



The 



essness, 



admitted:.'/ distasteful aspect of r»Gultant 
and the contest over whether ctatelcssnc** 



etate- 
Is a ciu 
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and unusual pimlsteent, could clir.iratec br s. restoration 
of the provisions of the ’Tationality -ct of vliich t< 3 d% 

loss of nationality for unauthorised ferei^n amed service 
contingent upon the acquisition of tho nrtlonallty of the 
foreign country.^-"' duch a cliango in the Irz'icraticn and 
r^ationality det of 19 ; f war rccouj:ien>Ic4 by the lh'ccldent’& 
Ccxraission on Itjnlgratlon and !k'turalisation in herwovsr 

it was recotsisended for reasons other than avoidance of the 
constitutional challenge.*-'- 

A reversion to the provisions of tlie 19^f0 .ct would 
eliminate the consequence of ^txtcloar.ncos, but it vcild not 
solve tho problOM of avoiding ’'hiited ”tat«s’ trabroll#.»nt In 
international controversy over the unauthorised service of 
her citirons In the arned forces of a foreign coiiutr/. -he 
way would still bo clear for Jnltod ^'tqtes citizens to serve 
in foreign nilitary forces, ss long as they did not acquire 
the particular foreign nationality. The poasiblo ?rejudi.*'«s 
to hhitod Gtates’ foreign relations would continue to exlct. 
To perait such an e?co©pticn to the rule w'oulo. also ’.indsr* *,_nc 
the rational ncTiw between tUc 05 r'R.triatL’ig cauauct aj-jd tuc 
regulatory power of Tongr-’ss. 

It is true that .w.orlcan rdetory fron lovolut ionary 
tiiEss is replete with examples such as Lafayette^ i.occtuoho 
and von dteubon, all of whom were foreigners oerviny in the 
ars,od forces of a nation other tlian their own. tn addition, 
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;r.srican citiicens Ixave rr€£5.''iGfi’tly n.otiVitt'J tcTv^ it. 

xoreigri Ri*necl conl^ict£S) riuch s>.3 tli€‘ Ci,Yi„ &,x' ard 

..orld Var II prior t!ir> 'Jhited ntate^' entrance. % Uls- 

tor/ may be srad to constitute ». tradition of in th« 

iiited States of a citizen's fx’oec’om to fight for & ccuso 
abroad. However) no matter nobly or ^dvent’irously in- 
Kpiredj such inclinations cannot be held to prevail over die 
political realities th/xt the actions of &. coiintry’o citizens 
Clay be construed as an expression of national polic'/s or at *t 
nlnimura — of nationra sontinent, and th-et such cn express 5.on 
can result in serious and undesirable repercussions in foreign 
relations. ?h© interests of an entire nation rasy not be out 
in jeopardy by the actions of a select few of Its cltirens 
r-ursulng tlicir porsonol esrids. 

Gufficient Icovay is accorded thoco who rich to 
foreign causes tliroush service in foreign xilitcrgi' forces by 
the torjss of Gection 3^9^^)0) itself. If th« iiidlvidusi 
citison first obtains the psrnisslDn of the .. ccretary of wtnte 
and Gecretary of Defense) hi& sorvici? In s foraign ar.«cd force 
will be with impunity as far as the loss of his citizenship 
is concerned. This element of reiralation pernlts a rovlev 
of the prospective foreign lailitary service In ter^s of its 
consequences with respect to hiited Gtates' policy. If con- 
flict or ctsbarraesnent for the 'Jnited -states is not foreseen) 
the* individual isay be permitted to satisfy Uis personal goalc 
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abroad, "here conJ’2,.lr-t or t 5 w 2 '>'*rrj'Sor.cal ^\-7 -M3 

prlvilogc* must b® Conitd. Li vie'.* of th^ intriaac of 
'iiitod ^States foroigri ^el^<.tion(^ anv. tlK ^;ot«:ntial for til»~ 
ciiiof vhioh foreicn r^ibitaiy soi'vico creates, it ‘sbo’.ild not 
be e^cpected, as a practical matter, that tLii# per'-.j.s*>ion .<111 
be fx'eq'iently crfoit^d. 

In the fincil s-nalysis, it Is necessary for the coor- 
dinate branches of the Jnited States Governsient to begin to 
speak with one clear voice with respect to loss of 'inited 
States nationality if it Is ever to nalnt«^in any s^ablfcici 
of credibility on the subicct. .. reaffimuticn by the 
Suprenc Court of the CongressionM power to vj.patrUU in 
certain instances, as suggested above, ^nc, ari ab^'.riao-ir'.c’i'.' 
of the test of "voluntary relinq'i^-shi'ont' in frvor cf a 
of ’’uncoerced conduct’ , vovUd hopef'U. — y provide -..Oyiu-.^/c 
branch with guida!:ic£ in enforcijiy ih.c lav, rnc pernit ^ it 
disharr.onious voices of the fedorel C-ovorivu'cnt to ..*• 
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1?." ItTC 09? 'i ’adson, 

(1536). 

1 Lttc.m?AlQniiI Cr^ivilcr 'acl.t, 'th. c<1. 'j §'.:>> -.t^- * 

f 1 orj Z45 



(IC5c ) at^ 

'•M»tionalit'/ is n rjbje^t -^rluGrllf of «mi:c.:. -- ■ 
dlfftls:if'uished fron iiitema^tion^.! If\J. ^t.v.:^ t!a*t 

tlie ratter is largely contrcflod V nnalnlp-^l -^nv frc- 
Quently ^ive rise to coafli'’t& tbc la.s;«-- o 

different co'.mtrios and results in «'*.G€. o:’ dn*A 

mtlonftllt/. for exrinnlst •• In a 

LTiir 1-ave the riatlcsnalitj of tliat co-intry I*/ x’^-oo/v o*. 
birth tJiorein and at the prri? th-'y '^.vr t!U' roitir-.*'.- .-.o; 
of another coi’jitrj by reason of tlx ft:?! t..iftv i-i' ,-'-r- 
entc aro national? of such other lo^ritr/- or 
aithonch acquirinf a now rMitlorinlit/ ri 

sat 5. on % nay not lose hie for:'.©y natlOiVl.' ty# . 

countriGs, particularl*/ :'uropean co^ntric-aj r^fu^o 
roco’nisc tho riijht of tholx* naticiiol?. to o*«;viatri»ii 
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bet /cen tho Individual end e 



St.’ t*-;i 



_ _ the i'ic-:tlOD 

vhxtlier he is or is not 4 .nationrd, is a r^attor of tno 
internal lav of t!i© state. .?ut the Trost.iOii •■Ixtup-' 
or not an individual possesios a certs 5.n natlc^..it/ 
may easily be raised between states and for tm ^tt^c* 
mnt of such a controvox’sy^^ an appo^-1 
nay not be decisive. 
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no. 34 (I 960 ). 

Tlip sawo provlslcjn uas reenacted '■«?* leotlri 
of tbo I*»i7ration nrd latlonnllt/ •■-''-t ^9 97 Ji.w 
1979. c.V;?, 66 7tnt. 267, :. (Il'v:i u.‘f';X -.;c 

latter provision would aiso^ thorv^furoj suffer 
corid«>rp.atlon sot forth In 
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of §4fXL(G) of the irationalitT 'hjt of lv40, ’./hi'.‘h ra.? 
the statutory provision diS4pprov^>d in ..SllZLkA^ 

Debate occtrrred on ^pril 23- 25 and -Time T^'52 hn 
the riouso of hopresentativer and on '-ky ?~22 ana 
J-one 11, 1952 in the donate. 
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JoL'.t .*:.-.rUigR before tho 'Aibccjit^lttoo;^ of t’x 
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to Fronctejen travelling (tlxro'agh Geneva for the purpose 
of reaching French corps, or to Gor:ian0 travellitxij 
tiiro’igh !3asle for the purpose of reaching Gersan ^opSf 
on condition, however, tliat these men travelled wit.io'it 
arms ajid uniform. On the other lujnd, when ih'ance dur« 
Ing the Franco-Geman 'lar orgenlsed in office ir. Casio 
for the purpose of sending bodies of *lsatian volun- 
teers tlirough iwltserl.B.ricl to the couth of rronce, 
-vitzex'land correctly closed It down becauso this 
offictAl org£ini3stion of the passage of whole- bodies 
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220. *'.t least one nation, however, liac cleclinod to adopt 

tli8 aDoroach timt the absence of a rejection of 
Israeii nationality is an indicat3.on of aji affim-'- 
tivo desire to acquire such nationa!? Ity suffic5.ci‘.t 
to result in the loss of prior nationality. In the 
P.evenna case, the applicant cXa5,cied tJiat, nonwlth- 
stan<ffig the fact that she had acquired the nation- 
ality of Israel bv virtue of i-.rticle 2 of the I^aw 
of Return, oh© vra® still entitled to Italian nation 
ality, on*th© ground tlmt the acquisition by b.cr of 
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rent’d, the natlom'.i 
r.n provided hy J-rticl© 
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y of 
3(1) 



Irraol \'ns not ''sr^ontmoona’ 
of the Italian law of 



June 13, 1912 



oatablinliin<;: critoi^ia for the lo&o 



Italicui nationality, fl.e Tribunal of I'Orio held tliat 



the anolicant was entitled to a declaration timt slio 
an Italian citizen on the gro‘md tlmt, el- 



:houch she had ‘'voXimtarlly” acquired tho national 
Israel, the acquisition of tliat nationality was 



of 
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not 



’•spontaneous’' within the seaning of ‘.rtlcle -hi 
the applicable statute. The court stated i 

’Whereas ’voluntary’ means any outward nanif ©sta- 
tion of It person’s legfu-ly relevant will, thou-jh. 
possibly influenced by ’aetua ab Intrinseco’, wMch 
is ncrsialis^ t^v as our .lav Is conoerneu^ 

’spontaneity’ results in the ;aanlfestation of a w5.il 
entirely independent of all external factors.’ 

'•The legislator did not foresee the case of voltpitary 
ecqaisit5.on of a foreign nationality where sp'ontansity 
is Inching, which cannot constitute a case of "‘oss of 
Italian nationality. The interpretation, which Is In 
accordance with th© letter and spirit of th© law, was 
also adopted by our diplormtlc and consalar recrosen-^ 
tatlves on th© spot, who nut up a notice at tha Consulate 
in Tel Aviv tliat failure to a:al:o a contrasr/ 



as provided by the 
result in the loss 



law 



of 



Iv*5ras^, voulQ not 



dralarntion, 
in itself 



of Italian nationality. In this 



case thei-o can be no doubt that th© ecquisition of the 
nationality of Israel by tho applicant, though it vac 



voluntary, was 
tme 



certe 



"The 



of 



the 



inly not 
"r^.w of 



spontaneous . 



heturn' , vhlch a 7 >pllcs 



not to all itsKlgrants but o^'ily to tlic Jewish lv<j::igrarLt 
who coses to PalaGtiac. is slgnificm^it in itself. -. 
country which ojserges in ©n atnosphore of passion 
fanned by th© continuouo perils to which its ©xlotenc© 



Is esrposed, 
sons to the 



and whoso main motive 
lend of their fathers 



tho 



is the rettirn of 
stresses the reli- 



gious ap'peal and sliows tlifit any sign of minor op-)ositlan 
to til© new Gtato is also regarded as a QU-n of lacb. of 
religious conviction. TMs in inseif Implied a pcyoholo- 
gicai interaction which is IncoKpatibl® with cui express- 
ion of s'DontEnelty and undoubtedly made it very diffi- 
cult for* the applicant to ma*.:© an erprec® declaration 
tJiat she cllcl not desire to becom© part and parcel of 
this cacmuriity to whose faith she belonged and anong 
whose members she lived. Tlie leaders of tliat community 
wojxld liave regarded her attitude as bolng oDposod more 
to th© religious than th© political corriunity. It 
would have indicated at least a trace of renunciation. 
Juch a situation therefor© requires, 5.n application of 
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<-< V. • 



Cont’d. '’tlio priiici::loj enunciated above, tlmt the 
anollcant can and mist be considered an Itilian 
citinen, qpA that her application Eiust he granted 
in full.'' navma v. ■'-tlnlstejel & 
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Id. at 329. 

Id. at 328. 

Doudin, Involuntary Loss of American L^atlonalltv . 
73 Harvard Law Rev. 1910 Tl959-6o) . 



250, Id. at 1527. 



251. borrowing of !jaxey’c characterization of the 

CMcf Justice's phrase "sovorolgnty of the people*' 

V. 2-ro\.’noII, . .sir^. 
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. I eppenheim, on. clt . (4th. ’’id. ) 8l45j 
eporoval in Llaclrner v. B.D., 2€4 ’LL. 
D.Ct. at 254. 
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356 T.S. at 60, ?C at 577. 

387 0.0. at 293 ? 87 3.ct. at I63l. 

Ouvall , O^roatrlatlon JMsii 34t£^ LEl-i 

Pergis ;to ■•'..f rorlo . XUo a. .d^vPJir.Q-lu'I , 

of Ar.ieri*cn.n 5c» Vlri^inia I-av 

17nr. 1970). 

II . at 433 -^ 3 ^ • 

lection 3V0(c) of the IciDisratlon Bxid ilat tonality 
Act*, 0 O.nlc. §l48l(o). 

Duvall, oo . cit . at Vi*3. ’'r. Diivall indicates that 

althoiKjh the phrase ’’engaging in hostilities against 
the tihited Otates” has not been edninisti’atively 
or ^judicially defined, it is ’'probably*' restricted 
to north Viotnan and North Korea. Hostilities may 
be short of acts of var but do not ©stend to the 
absence of dipiosiatio relations. j|d. , 443. 

Xd . , 443“445» 

M. , ^53. 

Nationality Act of 1940, Section 401(c), gubra, . 

Heoort of the ProBidont’c Cociraisslon on Inrnlgretion 
and iraturalisation, Nho^ re dlall ^Aclccgie ( Washington, 
D.C.: G.P.O. , 1953 ). 
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■ttorncy General *fl Gtat-sie^t of Interpretation 
Oouoernlns rOsrpatriatian of 'felted Gtatec Oitizv'H 



Jr*.nnar/lO, 1F6T. 



2Z.4n:£* HiMl:? 3^7 



Court liOlcf^uitcaEistrtiiiiDrn.^ isoctiors, ^Ol(e) of t-I^& 'fe.t 



. . ^ T 

allty uct of If’tO'Cr'ot. 14, 17^7, c. 

1X6';). viiiich provided tliftt a citlnezi 
sh«Lll’lo39 I'iis citlzeneliLo hy votlnz 

Tile flvooplng lanr'.i^e© t;hc opfe-dcn. raises quer- 

ticna as to its effect on the validity of OApatriaticn pro- 
visions, otlier than those relating to vot.lng, Ixi the Innii- 
cration £ind Uatlonality let ('the aetd ) or la fornor^-^^’-^ 
pi’cservod }rf section V 37 (c) of the act, 3 llol, 

note. 2 Tliese questions «ire of iapoi’‘tanco to the .)e;*>ert-/.tnt 
of ntnte in tho ad£..inlstr5tion, of the par sport lir/fi and to 
th© Irmlgration mid Uaturallsatton Hervico of th® Dt*p«rtr.ent 
of Justice In the a&inlstratian of the imigratlon lavs. 

the ultisiate detcrrsinntlon of tlie effect 

a jaatter for the courts. The act oapo--'crs th» 

ttoiTiey General, however, to dotancino iproTtnis effect on 
the act for adjsinistrativo pur:>oces.3 This .^tate’^iesit of 
Interprotation will s«i*ve to guide lx?th th® Departeent of 
3tate arvl the Xnjnier^itlon and I-aturallzation Coirvicc In t!ie 
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Of co'a’s®, the uj. 






IS 



iThis provision was reenacted as section 
Innigretim. and !4ationaIity 'ct, Jtme 27, I9>2, c. 4-77. 
ftat. 297, 0 ,J.3.C. lV3l(&)(7). The latter is thex’oforo also 
unconatitutiojml under ‘Ih'.crf.ln. 

3. 76 (1955), the Gourt held un- 

■ rj 



2in Tron x- 
cmstitutioruil 



?T 

A> 






action of the act, pcrtainfeiz tc 

.he arned Torcos , and in X- 

372 ”. 6 . iM'j- ( 1 ?C< 3 ), it hold 
tion 549(a) ( 10 ), pertalnl^ig to lera 



ivLn;;' 



desertion fi'csn the , 

_ 'onstitutlor-ni, see- 
the 'lilted 3 tat as to 
<*void nilitary sor’/ice. In r-eh^,ci>lor y. .^Ti IdB 

(1^64), Court lir/alllatecfsectlon 372 THITI], 

"J > • <* «TI ' ^ ' 

^ V 1 



a 

■ ♦ # V • 



* nat*,a“allsod citizen. 



pertaining to residence In a foreign ccHintry by 

no3(a). 



33 ®ction 103(a) of th© act, 



t •‘•y * 



C. 




m 



16k- 



-erforiirmcc of tliclT Insofar as thr/ iswolve q”c:.- 

tions of loss of citizenship. 

1. ection 401(e) of iho act had boon rjdod consti- 
tutional in the Court's ©arller decision in Jm2& :£• 

-T..!. Ml- (KvC). Tho najorit*/ opinion in '-cr-.n rcjectt-a 

jcnsiii'. 




?5ent 1« 



•Oliief Justice's dissent in 
‘•lUiout uover to deprive a o,itii:o:i 



tH:*- 



for votLn^ in a foreign olecticm. 



' i 




■♦sv-e i ^ 



vovcrii- 
cltlncnshi,p 
r.i3.€ 

laid do%a In ifryrin is Umt a ’liitad it* to. citlS'-xi 
constitntioinTrijjht to rooaln. s citiEon. 'unless vo ..nntar- 
ily relinquishes that cltiscnahip. ' 3^7 «*t 273. 

' did not axpT^ssly address itself to the question 

licfininE viiat d€“^“aratlonD or other conduct can ^ report'/ 




xnt 

otiior c'.nmtriGtlu ;2 proripSxns of the act. It did, lio-JSV«r, 
stress tho const2,tutional cKu:idate that no citiren tom or 
naturalised in the Thitod Gtates cen bo deprived of his citi- 
zenship unless li6 has ''voliaitarily relini'-dched'*' it. 

Cn thr question of \/hat const5.tutss 'voluntary roliiiq:ifh- 
rent,” ve cuist lool: to earlier cases in the Juprer.e Court, 

■'one guidance may be foimd in ©arliez* oplnious of th«p Justices 
\/ho Joined in the Court’s cplnionti /.frovln . friri'r/ilarly 
relevant are the Chiof Justice's dissent in vMch vac 

cited in ' frov^ with approval, and the concurring o'^lnlan of 
Justice Tvho vECOt© the opinion of tlie Court in 

in !Ushi>nAra y. Dulles . 376 7S 12f, 13^^ (19!>0, decldodtho 
saiije day as P^ez , 

7n. P erez <» tho Chief Jnctico stated (376 
footnotes or.titteil ) ' 



at 



‘(.6 



' It has Ions boon rocosnlEOd that citiranshl'o my not only 



cu- 



be voluntarily renounced tlirough excTcise of tho righ.t 
'.vitriatlon but also by other actions In der'^atlon of itnilvid«d. 
al" eclan<'>«^ to this country, bhllc tho eusent5al 'iu:u..ltic'C of 
tli 0 citlEen-state reIatlonsI-l;j mclsr our Cc/nstit-xtiori -prtcln^lo 
the cncrci&o cf govorineiital j'>ovor to divv*^st Ctr. to?.' 

cltizciirJdp , the establisiscnt of to.t relatlOMhip ^li.l not 
ii^nir the priJiclple that oonduot of a citinen shiT-.ln;j a 
voiimtcaY transfer of allegiance is an alxindcrrxnt of cltlc®n- 
;*hip. bearly all covcrcigsitlos rocognizo tliat ac-i’nlaition of 
foreign nationality ordinarily shove a renunciation of citi- 
2 e*csliip, *ioT is this the only «cct by which the citizen nr.y 
shov n voluntar*/ alicndonucnt of hla citlzcnchlp. '*ny action 
by .iiich h® KJcnifests allepyiance to a foroign state ray be 
no inconsistent with the retentien of citlzeaishlp as to rc- 
salt in loss of that status. In recognlzh^S the consequences 



or such action, tho Govornr.ent is not ta’.in;: av;ay Jnltsa 
r»tates cltiaenship to issplenont its general regulat^ory 
nwers, for, as previously indicated, in my judgment 
citizenshio is immune from divestment under t.isse powers. 
?»athcx', the Government is simply giving formal recoi^nltion 
to the inevitable consequence of the citizen’s own. vo-un~ 
tary surrender of his citizenship.” ^ 

In iTlshi^awa* Justice ul«c’. statea (3?o at 

* Of course a citizen has the right to abandon or renounce 
his citizenship and Congress can enact measures to regulate 
and affirm such abjuration, "^it whether citizenship aas 
voluntarily relinquislied is a question to be ae^eimineu on t..e 
facts of each case after a judicial trla.l in coniorrr*«y 

with the Dill of Rights. Although Congress may provide r.ueo 
of evidence for such trials, it cannot declare tnat such 
equivocal acts as service in a foreign army, part.'.c„L'aw.^on 
in a foroign ©lection or desertion from our araeu forces , 
establish a concluaiv© presumption of intention to vorov 
.;raerlcan nationality. Gf. Sot. v. 3j9 ^c.;. 

Of course such conduct may bo liighly x^Q^suaSxV® evidence 1.4 
the particular case of a purpoi>e to abandon civ^tzonaMp# 

The foregoing quotations do not come from majority opin- 
ions, and -^frovim does not adopt them. Indeed, ’^oes 

not reach the question of whether it may be poscit-le unuei 
somo circ'imstancGfi for allegiance to be tr^sfer^d or aoan- 
doned without constituting a voluntary relinquishmenw ox 
the status of citizenship. That question must avaiv. further 
court decision. '.Jnder any reading of hljroxfel? nowover, xt Is 
clear that an act which does not reasonably manifest an in- 
dividual’s transfer or abandonment of allegiance to the 
Tnited States cannot be made a basis for ©sqxatr nation. 

2 . ^or administrative purposes, and imtil the courts have 
clarified the scope of I have concluded that 1 4 . is 

the duty of executive officials to apply the act on uy.e fol- 
lowing basis. "Voluntary relinquishment" of citisensnlp xs 
not confined to a written renunciation, as mder section 
(a)(6) and (7) of the act, 8 V.S.C. 1431(a)(6) and (/)• It 
can also be msnifosted by other actions declared ©xpatrlatruV© 
under the act, if such actions are in derogation of allegiance 
to this co’untry. Yet even in those cases , / frovla leaves it 
open to the individual to raise the issue of Intent. ^ 

Once the issue of intent is raised, the act mahes it cuear 
that the burden of proof is on the party asserting tliat ex- 
patriation has occurred. 4 Afroyloi suggests that this burden 
is not* easily S 3 .tinfiocI by Oovcninont* in the vorut» o*. 
Justice 'Uach quoted abovo from his concurring opinion in 
'-lshr.nf». . the voluntary performtneo of somo acts can’ be 



43ectlon 349(c) of the act, added In 1961, 8 'J.J.C. 1431(c) 



•o 







particular cess of h 
Yet some Linds of con- 



the 



persuasive evidence in v. 
viirpose to abandon cltisensbip, ” 
duct, thou'»h within the proscription of the statute, 
simply will not be sufficiently probative to support l 
finding of voluntary ejcpatriation. 

Tor instance, it is obviously not enough to estab'Jish 
a voluntery relinquishment of citizenship that an lnd,ividual 
lecepts cmploinrent on a publ ic school teaclier in a foreirpn 
country, t'hls I have already doc5.ded in the case of a daol 
national , .Matter of 



unust 



^> ecbx»r . 12 III. Interim 

r. different case vould bo 



ndividual's acce-ptanco of ;m inportmt 



Decision 17/i 
presented by 
political post In a feroinn government. > 

■ similar approach can be ta* on with r«-spect to service 
in a foreign army, dopeiiding on tho particular circmst^inces 
involved, Thus, an Individual vlio onlists in tho armsd forces 
of an allied country does not necessarily ©videnco that by so 
doing he Intends to abandon his llnlted f bates citizenship, 

■>-it it Is highly persuasive evidence, to say tho least, of an 
intent to absuiclon 'United States citlEcnsiLLp if one enlists 
voluntarily in the armed forces of a foreign government en- 
gaged in hostilities against the b'nited states. 

Yh© ©j^a^sples mentioned above, are, of course, ©orely illus- 
trative. In each case the administrative authoritle» »ust 
malre a judgment, based on all the evidence, whether the in- 
dividual comes within the terns of an expatriation provision 
and has in fact voluntarily relinquished his citizenship. In 
order to avoid conflicts in interpretation between tho /c- 



parteent 

bc-rvice. 



of otate and the hicnigraticn and Naturalisation 
these 



agencies 



. should undertake to consult with each 

other? if any substantial difference should arise es to any 
particular type of situation, it should be referred to the 
•ttorney General for resolution, 

3, Finally, not© should bo mdo as to the scope of this 
statement of Interpretation. X believe the 'Lfrovlg principles 
roach, and therefor© this Jtatenont covers, all of section 
3r'r9iz.) of the act, section 350 insofar as it relates to dual 
nationals born or naturalized in the 'Mted Otates, and sec- 
tion ^hO>(c) insofar as It purports to continue the effectivc- 

■^'ho «.imilar 



.ty under 



ness of individual losses of national 
provisions of sections VOl and 4o4- of the Tfationality ' 
i<:40. 

Ther© are additional considerations relatiiag to dual 
tionals born abroad which my affect thoir accuisitim 



of 



na- 

and 



section 349(a)(4)(A) end (3) of the act, 3 l.d.C. 1^-fCl 
(4)( '.) and (B;« 

61 ©© section 349(a)(3)i 8 7.S.C. l4Sl(a)(3). 




1 



16? 



retention o? Iriited dtatws ' citiEenship. ^ ?liis E&tter Ic 
currently in litigation. 7 Henoc this Ptatc'3ont does not 
necsssf.rily apply to loss of Jnited otat®,a citircnwhlu 
ac<iuir<^d as a result of hirtli abroad to a citisoa parent 

or ‘parontc . . , « 

7hlc -’ti.tc.;;ont b.as no application to a rcYoc5.tx.or>. cf 
n^tarallsi- tlon iiiilau-r-ally proc.irod, 6eo Z 

B'Sy 'M. .'•t 267, n.23. 
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Y. nmlt , awaiting deciaion in the "Tnitod states 
:)is trie t Tour tr^ the District of Coliinbia Uio. 3002.-57, 
decided ?eb. 23 , 1969 •, appeal to 'Jait&a Gtates Juprero Court 
pending ). 



■p-peiluix 1 



.'outL 

. -'art’-jcnt 4 
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Jnl7 l‘:.7C 
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:rtot 
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i«(jal dvisor 
lersirti.’.ont of Ctate 
2201 C '’treot, 
.’ashing ton, D.C. 

Dsar Gin 



On Novcr^ibcr 11, 1969, tho I^epartisent of 
st&tenent for tho press (IIo. 33?) concerning 
rate ’'Stilted Otatcs citizens in foreign amed 
release it vas stated, in part: 



State issued a 
service by pri- 
forces. In, this 



’'The Depertsent of Otate stroncly opposes such 
involvement by private .^nerlcans as contrary 
to the foreign policy interests of the '^nltod 
States. 

Tii© Departeent of State is actively conoiderin^ 
whether there are additional steps that niglit be 
ta’^en to support more fully the "^olicy obj-s*ctivos 
of our Gover.u*iGnt on this natter. ’’ 



on 



the context of a statomcrit 
the same subject, it would 



for the press on "etober 1C>, 1?CS 
appear that the "adult ional stores’' 



referred to would bo coL':eth5.ng otlicr than cnforc<rifcnt of sec- 
tion 349(a)(3) of the Iim-aigration and Nationality /.ct of 
’#1iich provides for Iocs of ’3iited States natlonj.lity .for nn 
f'Uthorised sem^ioe in the orued forces of {•. for<»i:pi state. 



1. rrro 



Co',i3.d 



ms 

so, 



you 
determined 



advise mo as 
vliethor such 



h.ov I may bo informed 



to whether the bep^rtment of .'tatc 
"additional steps" exist ’inl, If 



of them? 



T>ianl; you for your ftsslstaiicc in this niatter. 

7ery tir;!/ yours, 



^ T 

• L» 



’■'Ichoel 






Dopr..rt''*c’nt 



of .‘tatf, 

'Tv- O t'^ f\ f" 

J* • /' » .' 






'r. a.:. Hicha»sl 

.COT! :?0Mth "'-ads 
.partnG:it ‘flG 0 
rlingtcn, Virginia 



Ctrc‘C‘t 



r^, ^ r\ p,/') 



3€a,r :lr, It5vC}ia«l 



Vh.0 l>cp*rti 



:cnt 



ICC'*) inquiriii: 

In support 



ta! -ea 



1ms roceivod your letter do.tocl July 13 j 
^ vhethftr vjxf additional ptepn have ?.>con 
of the opposition the P«| 5 ar’tr.icnt 



of State to the oorvlce hy American citizens in the 
armed forces of foreign stQ.tos. 

Section 3^3 (a)( 3) of th© Insaigration and llationality ^et 
of iS52, to which you i‘ofer has not been specifically ir*- 
valldatod by court decision, but the Surreine Co'?.rt in 
-frovlK V. r.'isli loft in doubt whether such forsien nllltary 
acrvlce in all cases would recu3.t in Ions of "tilted ^imtee 
citizenship. It. is this area of doubt tliat 
Pepartment to ctmsider additional noasures. 



has lod tho 
?Lo Popertuent 



continues ’strongly to oppose such involvo^mnt by orlvsto 
racricans as contrary to the foreign policy intere-Tt* of 



the 'V.ltod states and tiiis natter roraains under 



nitln' 



iifi£ 



^*vicv. 



'iiicerely your. , 






y. 1, VbO-aborr 

iiMlstarit T egh 
for wlninlstrr.tlon 
Old Consular -f fairs 
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